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us EPA RECORDS CENTER REGION 5 "A 

471600 U.S. Department of Jii.«tice 

Environment and Natutal Resources Division 

DJ«90- l l -2 -1109 

Envtronntentat Enforcement Section 
P.O. Sox 7611 
Washington, DC 20044-7611 

Telephone (202) 616-6552 
Facsimile (202) 6J 6-6584 

February 10, 1999 
VIA OVERNIGHT MAIL 

TO: Attached Counsel of Record List 

Re: United States v. Citv of Albion. Michigan et al.. Civ. 
No. 1:97CV1037, (W.D. Mich.)--Revised Draft Consent 
Decree -

Dear Counsel: 

Enclosed is another revised, draft, proposed Consent Decree 
in the above-referenced matter based on our telephone conference 
calls of February 8 and 9, 1999- In this version, as in the 
previous one of February 2, 1999, I've deleted previously 
incorporated edit features to reduce the complexity of the 
document, in addition, I've included with edit features, the 
specific revisions discussed on the telephone calls of the above 
dates. 

Tte stated previously, final terms of settlement are subject 
to approval of the appropriate management officials of the U.S. 
DOJ and U.S. EPA. If there are any questions regarding the 
enclosures, please do not hesitate to contact me. Otherwise. 1 
look forward to continuing diecussions on our scheduled conference 
call of Friday, February 12, 1999 at 2:30 PM eastern time. Thank 
you for your efforts and cooperation in seeking resolution of this 
matter through settlement. 

Sincerely, 

Lois J. Schiffer 
Acting Assistant Attorney General 
Environment and Natural Resources 

By 

Q i ^ s i o n 

Francis Jancis J . Biros 
T r i a l At tomey 
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(616)336-6000 
(616)336-7000 fax 
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Mel Moseley 
Warner. Norcross & Judd L.L.P. 
900 Old Kent Building 
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counsel for Decker Manufacturing Corp.: 

Michael L. Caldwell 
fink Zausmer, P.C. 
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Farmington Hills, Michigan 48334 
(248)851-4111 
(248)851-0100 fax 
Philip Moilanen 
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BiM EO'd ZlE-1 Sai/rOQ-X'o-'d " '^ZVif i 86-Ol-qBd 



7 
s 

DRAFT - F^EBRUARY 10,1999 

IN THE UNITED STATES DISTRICT COURT 
POR THE WESTERN DISTRICT OP MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA. 
Plaintiff, 

V. 

CITY OF ALBION. MICHIGAN. 
Dftfendantniilrd-Patty 
Plaintiff, Counter-
Defendant, Counter-
Claimant, 

V. 

COOPER INDUSTRIES. INC. and 
CORNING. INCORPORATED, 

Third-Party Defendants, 
Counter-Claimants and 
Thlrd'Party Plaintiffs. 

V. 

DECKER MANUFACTURING 
CORPORATION. 

Third-Party Defendant 
Counter-Claimant 
and Cross-Claimant 

CaseNo.1:97'CV.l037 

Hon. David W. McKeague 

Mag. Joseph G. Scoville 

CONSENT DECREE 
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I. BACKGROUND 

A. The United States of America fUnlted States"), on t>ehalt of the Administrator of 

the UnKed States Environmental Pratection Agency ("EPA"), filed a complaint in this matter 

against the City of Albion. Michigan, (the "City") pursuantto Sections 106(b), 107(a) and 

113(g)(2) of the Comprehensive Environmental Response. Compensation, and Liability Act of 

1980. as amended. T'CERCLA"). 42 U.S.C. §§ 9506(b). 9607(a) and 9613(g)(2). 

B. The United States in its Complaint seeks, inter alia: (1) reimt}ursement of costs 

incurred by EPA and the Department of Justice for response actions at the Albion-Sheridan 

Township Landfill Superfund Site at 29975 Erie Road, in AHsien: Sheridan Township. Calhoun 

County. Michigan, (the "Site") together with accrued Interest; (2) a declaratory judgment that the 

City is liabte, jointly and severally, for all futune response costs incurred by the United States in 

connecUon vA\h the Site: and (3) civil penalties for violation of a Unilateral Administrative Order 

("UAO"), Docket No. V-W-96-C-316. Issued on October 11.1995 by EPA under Sedron 

106(a), 42 U.S.C. § 9606(a), to four of the potentially responsible parties ("PRPs") in this 

matter, induding the City, to conduct response actions at the Site. 

C. The City filed a Third-Party Complaint against Cooper Industries, Inc. ("Cooper^) 

and Coming Incorporated ("Coming"), two other PRPs Wentified by the EPA. but not named in 

the United States' principal Complaint. Additionally. In response to a Counterclaim filed against 

the City by Third-Party Defendant Decker Manufacturing Co. fDecker'). tbe City filed a 

Counterclaim against Decker. The City filed its Third-Party Complaint against Cooper and 

Coming and Counterclaim against Decker, alleging that they are liable pursuantto CERCLA. 42 

U.S.C. §§ 9607(a) and 9613(f), Part 201 ofthe Michigan Natural Resources and Envtronmental 

Protection Act f NREPA"). as amended. M.C.L § 324.20126a, Section 20129(3) of NREPA. 

^ 1 -
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M.C.L. § 324.20129(3). common law and statutory contribution, and other applicable Federal 

and State law. Among other relief, the City seeks cost recovery and contribution from the 

Third-Party Defendants for any damages or costs of response incurred by tbe City in 

conjunction wHh the Site or as a result ofthe principal Complaint. 

D. Cooper and Coming tiled Counterdaims against the City alleging that the City is 

liable pursuant to CERCLA SecHon 107.42 U.S.C. § 9607, and NREPA Section 20126, M.C.L. 

§ 324.20126. for past and future response costs incurred and to be incurred by Cooper and 

Coming at the Site. Addittonalty, Cooper and Coming seek contribution from the City pursuant 

to CERCLA Section 113. 42 U.S.C. § 9613. NREPA Section 20129(3). M.C.L § 324.20129(3), 

and common law contribution. Cooper and Coming also seek a declaratory judgment pursuant 

to the Declaratory Judgment Act, 28 U.S.C. § 2201 et seg.. finding the City liable to Cooper and 

Coming for damages and response costs that have been or will be incurred at the Site. Cooper 

and Coming also filed a Third-Party Complaint against Decker alleging that Decker is liable 

pursuantto CERCLA Section 107.42 U.S.C. § 9607. and NREPA Section 20126. M.C.L § 

324.20126. for past and future response costs incurred and to be incurred by Cooper and 

Coming at the Site. Additionally. Cooper and Coming seek contribution from Decker pursuant 

to CERCLA Section 113.42 U.S.C. § 9613. NREPA Sectton 20129(3). M.C.L. § 324.20129(3). 

and common law contribution. Cooper and Coming also seek a dedaratoty judgment pursuant 

to the Declaratory Judgment Ad. 28 U.S.C. § 2201 fit sgfl.. finding Decker liable to Cooper and 

Coming for damages and response costs that have been or will be incuned at the Site. 

E. Decker filed a Counterclaim and cnass-daim against Cooper/Coming and the City, 

respectively, seeking contribution pursuant to Sedion 113(f) of CERCLA. 42 U.S.C. § 9613(f). 

Section 29(3) of NREPA. M.C.L. 324.20129(3). as well as common law. toward the response 

costs Decker has incurred in connedion wth the Site. Decker also seeks a dedaratory 

- 2 -
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judgment pursuant to the Declaratory Judgment Ad. 28 U.S.C. § 2201 et seg.. finding the City. 

Cooper and Coming liable to Decker for damages ahd response costs that have been or will be 

Incumed at the Site. 

F. The City. Cooper, Coming and Decker (colledively the "Settling Defendants") 

filed Answers and Affirmative Defenses denying liability. Settling Defiendants do not admit any 

liability to the Plaintiff or each other arising out of the transactions or occurrences alleged in the 

Complaint. Counterdaims. Cross-Claims and Third-Party Complaints and deny that the release 

or threatened release of hazardous substance(s) at or from the Site constitutes an imminent or 

substantial endangerment to the public health or welfare or the environmenL 

G- In accordance wtth the NCP and Sedion 121(f)(1)(F) of CERCLA. 42 U.S.C. 

§ 9621 (f)(1)(F). EPA notified the State of Michigan (the "State") on June 6. 1995 of negotiations 

with the PRPs regarding the imptementation ofthe remedial design and remedial action 

rRD/RA") for the Site, and EPA provided the State with an opportunity to partidpate in such 

negotiations. 

H. In accordance with Secfion 1220){1) of CERCLA. 42 U.S.C. § 9e22G)(1). EPA 

notified the U.S. Department of Interior on June 6,1995 of negotiations with the PRPs 

regarding the release of hazardous substances that may have resulted in injury to the natural 

resources under Federal trusteeship. 

I . Pursuant to Section 105 of CERcLA, 42 U.S.C. § 9605. EPA placed the Site on 

the National Priorities List set forth at 40 C.F.R. Part 300. Appendix B. by publication In the 

Federal Register on Odober 4.1989. 54 Egji- Reg. 41000.41021. 

- 3 -
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J. In response to a release or a substantial threat of a release of a hazardous 

&ubstance(s) at or from the Site. EPA commenced on January 30.1992. a Remedial 

Investigation and Feasibility Study C'RI/FSI for the Site pursuant to 40 C.F.R. § 300.430. 

K. EPA completed an RI/FS Report in or about September 1994. 

L Pursuant to Sedion 117 of CERCLA. 42 U.S.C. § 9617, EPA published notice of 

the completion of the FS and ofthe proposed plan for remedial adton on September 26,1994, 

in a major local newspaper of general drculatton. EPA provided an opportunity for written and 

oral comments from the public on the proposed ptan for remedial adion. A copy of the 

transcript ofthe public meeting Is available to the public as part of the administrative record 

upon which the Regional Administrator based the seledion ofthe response adton. 

M. The dedsion by EPA on the remedial action to b& Implemented at the Site is 

embodied in a final Record of Decision C'ROD"). executed on March 26,1995, on whtoh the 

State had a reasonable opportunity to review and comment and on which the State has given 

its concurrence. The ROD indudes EPA's explanation for any signifk:ant differences between 

the final plan and the proposed ptan as welt as a responsiveness summary to the publto 

comments. Notice of the final plan was published in accordance with Sedion 117(b) of 

CERCLA. 42 USC. §g617(f). 

N. EPA issued the UAO. Docket No. V-W-96-C-316, to the City. Cooper. Coming 

and Decker on Odober 11.1995. The City. Cooper, (doming and Decker filed written 

comments and objedions to the UAO. and challenged the validity ofthe UAO. Pursuant to the 

UAO. Cooper and Coming completed a Remedial Design tor the seleded remedial adion 

("RA") at the Site, that was approved by EPA. in or about August 1997. Cooper and Coming 

completed an RA Woric Plan, that was approved by EPA on September 4.1997. Decker. 

- 4 -

B2M OS/01 d ziE-i saa/roa-uoJd "mvSJSO BB-Ol-qad 



DRAFT - FEBRUARY 10.1999 

through its wholly owned subsidiary. CDC Associates. Inc. ("CtDC"). has acquired certain 

properties adjacent to the Site in order to provide the access required to implement the RA. 

t 
O. Decker and EPA negotiated a separate Consent Decree, lodged wHh ihe Court on 

May 27, 1998 (the'Decker Consent Decree"). The CKy. Cooper and Coming have submitted 

timely objedions to the Decker Consent Decree. This Consent Decree is intended to 

supersede tlie Decker Consent Decree. The United States agrees to move the Court to 

withdraw the Decker Consent Decree at the same time it todges this Consent Decree, and such 

motion shall not be opposed by the City. Cooper or Coming. Upon entry of this Consent 

Decree tiy the Court, the Decker Consent Decree shall be null and void and of no legal effed. 

P. Cooper and Coming (tfie 'Settling F^ Defendants"), agree to pertorm the RA 

constmdion at the Site, pursuant to the EPA-approved RA Woric Plan and RD, attached as 

Appendices A and E, respedively, and incorporated herein by reference. The City and Decker 

(the "Settling O&M Defendants'), agree to perform the Operation and Maintenance fO&M") of 

the RA at the Site, pursuant to the EPA-approved O&M Plan, attached as Appendix B. and 

incorporated herein t>y reference. Within fourteen (14) days after entry ot this Consent Decree 

by the Court. EPA agrees to withdraw the UAO, Docket No. V-W-96-C-316. issued on Odober 

11.1995 to the City. Cooper. Coming and Decker. Based on the Information presently 

available to EPA. EPA believes that the Woric ̂ 11 be property and promptly conduded by the 

Settling Defendants If conduded in acconJance with the requirements of this Consent Decree 

and its »l|ppendices. 

Q. Solely fer the purposes of Sedion 113(1) of CERCLA. 42 U.S.C. § 9613(j). the 

Remedial Adion. induding the Operation and Maintenance, seleded by the ROD and the Woric 

to be perfomied by the Settling Defendants shall constitute a response adion taken or ordered 

by the President. 

- 5 -
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R. The Parties recognize, and the Court by entering this Conserit Decree finds, that 

this Consent Decree has been negotiated by ttie Parties in good ̂ i th and implementetion of 

this Consent Decree wilt expedite the deanup of the Site and will avoid prolonged and 

complicated litigation tietween the Parties, and that this Consent Decree is fair, reasonable, and 

in the public interest 

Now. THEREFORE, it Is hereby Ordered. Adjudged, and Decreed: 

II. JURISDICTION 

1. This Court has jurisdidion over the subjed matter of this adion pursuant to 28 

U.S.C. §§ 1331 and 1345. and 42 U.S.C. §§ 9606. 9607. and 9613(b). This Court also has 

personal jurisdidion over the Settling Defendants. Solely for tlie purposes of this Consent 

Decree and the underlying e Complaints, Settling Defendants waive all objedions and defenses 

that they may have to jurisdiction of the Court or to venue in this Distrid. Settling Defendants 

shall not challenge the terms of this Consent Decree or this Courfs jurisdidion to enter and 

enforce this Consent Decree. 

III. PARTIES BOUND 

2. This Consent Decree applies to and is binding upon the United States and upon 

Settling Defendants and their successors and assigns. Any change in ownership or corporate 

status of a Settling Defendant induding. but not limited to. any transfer of assets pr real or 

personal property, shall in noway alter such Settling Defendant's responsibilities under this 

Consent Decree. 

3. Settling Defendants shall provide a copy of this Consent Decree to each 

Supenfising Contrador hined by them to perfomi the Woric (as defined below) required by this 

- 6 -
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Consent Decree (but not each employee of such contradors) and to each person representing 

any Settling Defendant with resped to the Site or the Woric and shall condition alt contrads 

entered into hereunder upon pertormance of the Work in conformity with the terms of this 

Consent Decree. Settling Defendants or their contradors shall provide written notice of the 

Consent Decree to all subcontradors hired to perform any portion of the Work required by this 

Consent Decree. Settiing Defendants shall nonetheless tie responsible for ensuring that their 

<x)ntractors and subcontradors perform the Woric contemplated herein in accordance with this 

Consent Decree. With regard to the RA Work undertaken pursuant to this Consent t3ecree. 

each RA contrador and sutxxiritrador shall be deemed to be in a contradual relationship with 

the Settiing RA t^efendants within the meaning of Sedion 107(bK3) of CERCLA. 42 U.S.C. 

§ 9607(b)(3). With reganj to the O&M Woric undertaken pursuant to this Consent Decree, each 

O&M contrador arid subcontrador shall be deemed to t}e in a contradual relationship with the 

Settling O&M Defendants within the meaning of Section 107(b)(3) of CERCLA. 42 U.S.C. 

§ 9607(b)(3). 

IV. DEFINITIONS 

4. Unless otherwise expressly provided herein, terms used in this Consent Decree 

Which are defined in CERcLA or in regulations promulgated under CERCLA shall have the 

meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are 

used In this Consent Decree or in the appendices attached hereto and incorporated hereunder, 

the following definitions shall apply: 

"Adjacent Parcels" shall mean tiie fonner'Gilt' and "Prater' properties located adjacent 

to the Site purchased by Decker, through CDC, for Implementation of the RA. The Adjacent 

Parcels are described in Appendix C. 
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DRAFT - FEBRUARY 10.1999 

"CERCLA" shali mean the Comprehensive Environmental Response. Compensation, 

and LiabilKy A d of 1980. as amended, 42 U.S.C. §§ 9601 etseq. 

"Consent Decree" shall mean this Consent Decree and all a Appendices attached 

hereto (listed in Sedion XXXt). In the event of conflid between this Consent Decree and any 

Appendix to this Consent Decree, this Decree shall control. 

"Day" shall mean a calendar day unless expressly stated to t)e a working day. "Woricing 

day" shall mean a day other than a Saturday. Sunday, or Federal. State or City holiday, in 

computing any period of time under this Consent Decree, where tiie last day would fall on a 

Saturday. Sunciay. or Federal. Stete or City holiday, the period shali run until the dose of 

business of the next working day. 

"EPA" shall mean the United States Environmental Protedion Agency and any 

successor departments or agendes of the United States. 

"Fuhjre Response Costs" shall mean alt costs, induding. but not limited to. dired and 

indired costs, that the United Stetes incurs in reviewing or developing ptans. reports and otiier 

Items pursuant to this Consent Decree, verifying ttie Woric or othenwise implementing, 

overseeing, or enforoing tiiis Consent Decree. Induding. but not limited to, payroll costs, 

contrador costs, travel costs, laboratory costs, and the costs incuned pursuant to Sedions VIII. 

(Remedy Rewew) commendng on the date of entry of this Decree. 

"Interest." shall mean interest at the rate specified for interest on investments of ttie 

Hazardous Substence SupertUnd esteblished under Subchapter A of Chapter 98 of Titte 26 of 

Uie U.S. Code, compounded on Odot)er 1 of each year, in accordance with 42 U.S.C. 

§ 9607(a). 

- 8 -
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'Matters Addressed" in this Consent Decree shall mean all response adions taken or to 

be taken, and all response costs incurred or to be incurred by tiie United States or any other 

person with nesped to the Site. The 'Matters Addressed" in this Consent Decree do not indude 

those response costs or those response actions as to which the United States has reserved its 

rights under this Consent Decree (except for daims for failure to comply witti tiiis Decree), in 

the event: and to the extent that the United Stetes asserts such rights against the Settling 

Defendante coming within the scope of such r^sen/ations. 

"Munidpai Sotto Waste" shall mean alt waste materials generated by households, 

induding single and muKi-temily residences, and hotels and motels. The term also indudes 

waste materials generated tiy commerdal. institutional, and industrial sources, to the extent 

such wastes (A) are essentially the same as waste normally generated by households, or (B) 

are colleded and disposed of with other muntoipal solid waste or sewage sludge as part of 

normal munidpai solid waste colledion services and. regardless of when generated, would be 

considered conditionally exempt small quantity generator waste under regulations issued 

pursuant to Section 3001(d)(4) ofthe Solid Waste Disposal Ad. (42 U.S.C. § 6921 (d)(4)). 

Examples of Municipal Solid Waste indude food and yard waste, paper, dothing, apptianc:es. 

consumer produd packaging, disposable diapers, office supplies, cosmetk:s, glass and metal 

food conteiners. elementery or secondary schcral sdence laboratory waste, and household 

hazardous waste. The temi does not indude combustion ash generated by resource recovery 

fadlities or munidpai indnerators. or waste fixim manufacturing or processing (Induding 

pollution control) operations not essentially the same as waste normally generated by 

househokls. 

- 9 -
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"National Contingency Ptan" or "NCP" shall mean the National Oil and Hazardous 

Sutistances Pollution Contingency Plan promulgated pursuantto Sedion 105 of CERCLA 42 

U-S.C. § 9605. codified at 40 C.F.R. Part 300. and any amendments thereto. 

"Operation and Maintenance" or "O&M" shall mean all adivities specified in the O&M 

plan approved by EPA. pursuant to this Consent Decree. ROD. the Remedial Design; and to 

be undertaken by the City and Dedcer. 

"O&M Performance Standards" shall mean the measures of achievement of the O&M 

Woric. as set forth in the ROD. ttie Remedial Design, and O&M Woric Plan, but without regard 

to the contingent remedy for treatment of groundwater. 

'O&M Work' shall mean all adivities pursuant to the EPA-approved O&M Plan that the 

City and Decker are required to perform under this Consent Decree, except those required by 

Sedion XXVIl (Retention of Records). 

'Operation and Maintenance Plan' or "O&M Ptan" shall mean the document referenced 

in Paragraph 16 and approved by EPA, and any amendments thereto, atteched as Appendix B. 

snd incorporated herein by reference. 

"Owner. Operator, or Lessee of Residential Property" shall mean a person who owns, 

operates, manages, or teases Residential Property and who uses or allows the use of the 

Residential Property exdusively for residential purposes. 

"Paragraph" shall mean a portion of this Consent Decree identified by an arabic numeral 

or an upper case letter. 

"Parties" shall mean ttie United States and ttie Settling Defendante. 

- 10 -
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"Past Response Costs" shall mean all costs, including, but not limited to. dired and 

indited coste. that the United States paid at or in connedion with the Site through the date of 

entry of this Consent Decree, plus Interest on alt such costs which has accrued pursuant to 42 

U.S.C. § 9607(a) through such date. 

"RA Performance Stendards" shall mean the measures of achievement of the RA Work, 

as set forth in the ROD and the Remedial Design. RA Work Plan, and Construdion Quality 

Assurance Ptan. 

"PlaintifT shall mean the United States of America. 

"RA Work" shall mean all adivities pursuant to the EPA-appnsved RA Work Plan that 

Cooper and Coming are required to perform under this Consent Decree, except those required 

by Sedion XXVIl (Retention of Records). t ^ ' W b r k ^ b ^ tiot ih^dude O&M Work arid th^ 

fc67tB<^^lifehiedy1&rgtPr<ii»Sfe]^l^&tf(S»^ 

"RCRA" shall mean the Solid Waste Disposal Ad. as amended. 42 U.S.C. §§ 6901 et 

seq. (also known as the "Resource Conservation and Recovery Ad"). 

"Record of Decision" or "ROD" shall mean the EPA Record of Dedsion relating to the 

Site sighed on March 28.1995. by ttte Regtonal Administtator. EPA Region 5. or his/her 

delegate, and all attachmente thereto. The ROD is attedied as Appendix D 

"Remedial Action" or "RA" shall mean ttiose adivities. except for Operation and 

Maintenance, to be undertaken by Cooper and Coming to implement the ROD. in accordance 

vritti the final Remedial Design and Remedial Adion Woric Ptans and dher plans approved by 

EPA: 

- 1 1 -
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'Remedial Action Wbrk Ptan* or "RA Woric Ptan" shall mean the document referenced In 

Paragraph 11 and approved by EPA. and any amendmente thereto, atteched as Appendix A. 

and incorporated herein by reference. 

"Remedial Design" or 'RD" shall mean those activities undertaken by Cooper and 

Coming to develop the final plans and spec:lfications forthe Remedial Adion and approved by 

EPA. The Remedial Design is attached as Appendix E and incorporated heroin by reference. 

"Residential Property" shall mean single or multi-fomiiy residences, induding accessory 

land, buildings, or improvemente inddental to such dwellings, which are exdusively for 

residential use. 

"Sedton" shall mean a portion of this consent Decree icfentlfied by a roman numeral. 

"Settling Defendants" shall mean, colledively. the Settling RA tDefendante and the 

Settling O&M Defendants. 

"Settiing O&M Defendante' shall mean ttie City and Decker. 

'Settiing RA Defendants" shall mean Cooper and Coming. 

"Sewage Sludge" means solid, semtsoitd. or liquid residue removed during the treatment 

of munidpai waste water, domestic sewage, or otfier waste water at or by pubtidy owned or 

federally owned treatment woHcs. 

"SKe" shall mean the Albion-Sheridan Township Landfill Superfond Fadlity. 

encompassing approximately 18 acres, located at 29975 East Erie Road in Sheridan Township. 

Calhoun County. Michigan and depided generally on ttie map attached as Appendix F. 
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"Small Business" shall mean any business entity that employs no more than 100 

individuals and is a "small business concern" as defined under the Smalt Business Ad (15 

U.S.C. 631 Bt sea). 

"Smalt Nonprofit Organization" shall mean any organization that does not distribute any 

part of ite income or profit to ite members, diredors. or officers, employs no more than 100 paid 

individuals at the involved diapter, office, or department and was recognized as a nonprofit 

organization under Sedion 501(c)(3) of the Internal Revenue Code of 1986. 

"Stete" shall mean tiie State of Michigan, induding. but not limited to. the Michigan 

Departinent of Environmental Quality ("MDEQ"). 

"Supervising O&M Contractor* shall mean any of the prindpal contradors retained by 

the Settling O&M tDefendante to supervise and dired the imptementation of the O&M Work 

under this Consent Decree. 

"Supen/ising RA Contrador shall mean any ofthe prindp^ contradors retained by tiie 

Settiing RA Defendante to supervise and dired the Implementetion ofthe RA Woric under this 

Consent Decree. 

"United Stetes" shall mean the United Stetes of America. 

"Waste Material" shall mean (1) any "hazardous substence" under Sedion 101(14) of 

CERCLA. 42 U.S.C. § 9601(14); (2) any pollutant or conlaminant under Sedion 101(33). 42 

U.S.C. § 9601(33); [(3) any "solid waste" under Section 1004(27) of RCRA. 42 U.S.C 

§ 6903(27); and (4) any "hazardous substence" under tiie Michigan Natural Resources and 

Environmental Protection Ad CNREPA"), as amended. MCL 324.20101. 

'Woric' shall mean, colledively, the RA Woric and O&M Woric. 
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V. GENERAL PROVISIONS 

5. Otijectives ofthe f*arties. The objedives of tiie Parties In entering into ttiis 

Consent Decree are to proted public health, welfare and the environment at the Site by the 

design and implementation of response adions at the Site by the Settling Defendante, to 

reimburse response coste of the Plaintiff, and to resolve the daims of Plaintiff against Settling 

Defendante. as well as the daims of Settling Defendante against each other, as provided in this 

Consent Decree. 

6. Commitmente ^ Settiing Defendante 

a. The Settling RA Defendante. Cooper and Coming;' shall finance and 

pertorm ttie Remedial Adion in accondanoe with this Consent Decree, the ROD. and the EPA-

approved Remedial Design and RA Woric Plan, and dher plans, stendards. specifications, and 

schedules set forth herein or developed by Cooper and Coming and approved by EPA pursuant 

to this Consent Decree. The Settiing O&M Defendante, City and Decker; shall finance and 

perform the Operation and Maintenance In accordance with this Consent Decree, the ROD, the 

O&M Plan, and all plan amendments ahd other ptans, standards, spedfications. and schedules 

set forth herein or developed by the City and Decker and approved by EPA pursuant to this 

Consent Decree. The City and Decker shall also reimburse the United States for Past and 

Future Response Coste as provkJed in this Consent Decree. 

b. The obligations of the Settling RA Defendante. Cooper and Coming^ to 

finance and perfomi the Remedial Action under this Consent Decree are joint and several as to 

Cooper and Coming only. In the event of tiie Insolvency or other teilure of either Cooper or 

Coming to implement the requiremente of this Consent Decree, the remaining Settling RA 

t)efendant party shall complete all such requirements. The obligations ofthe Settiing O&M 
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Defendante. City and Decker, to finance and perform the Operation and Maintenance, under 

this Consent Decree are joint and several at to the City and Decker only. In the event of the 

insolvency or other failure of either the City or Decker to implement the O&M requiremente of 

this Consent Decree, the remaining Settiing O&M Defendant party shall comptete alt such O&M 

requiremente. The obligations of ttie City and Decker to pay Past and Future Response Costs 

under this Consent Decree are several ontj^and not joint and severaL 

7. ComDliance_VSfltb.APPllcabte Law. All adivities undertaken by Settling Defendants 

pursuant to this 0>nsent Decree shall tie performed in accordance with the requiremente of att 

applicable federal and state laws and regulations. Settling Defendants must also comply with 

all an^ticable or relevant and appropriate requirements of all Federal and state environmental 

taws as set forth In the ROD arid the EPA-aisproved Remedial Design and RA Woric Plan and 

O&M Ptan. The adivities conduded pursuant to this Consent Decree, if approved by EPA, 

shall be considered to be consistent with the NCP. 

8. fisnoite 

a. As provided in Sedion 121 (e) of CERCLA. 42 U.S.C. § 9621(e). and 

Section 300.400(e) of the NCP. no pemiit shall be required fbr any portton of the RA Woric or 

O&M Work conduded entirety on-site G^ . within the areal extent of conteminatton or In very 

dose proximity to the contamination and necessary for implementation of the RA Work or O&M 

Woric). Where any portion of the RA Work that Is not on-site requires a federal or state pemiit 

or approval, Settling Hfi< Defendante shall submit timely and complete applications and take all 

other adions necessary to obtain att such RA-related pemiite or approvals. Where any portion 

of ttie O&M Woric ttiat is not on-site requires a federal or stete pemiit or approval. Settling O&M 

Defendants shall submit timely and comptete apptic:ations and take att other adions necessary 

to obtain all sudi O&M-related permite or approvals. 
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b. The Settling Defendante may seek relief under the provisions of Sedion 

XX (Force Majeure) of this (Consent Decree for any delay in the performance of the RA Woric or 

O&M Woric resulting from a teilure to obtain, or a delay in obtaining, any permit required forthe 

RA Woric or O&M Work. 

c. This Consent Decree is not and shall not be construed to tie, a permit 

issued pursuant to any F federal or stete stetute or regulation. 

9. Nofa'ce to Successors-in-Titie 

9.':^v;!^^'£3ggt«g^iHaMj^llb^'dlaiYi^^ hot fo btmvW^nylHt i i^ i infv 'Bte 

Adi^befl('^jft0dW(^i:idii5^HHibaHb^^ 

58:ti.<^^^ec6otT!t^i{;iS^^ 

a b. At least 30 days prior to the conveyance to any entity, other than a 

{ ^ ^ r ^ ) i f ^ l j p a @ i | ^ ^ 3 ^ m f t ^ K i g f l l i i M i d ^ ^ ^ 

an unincorporated division of Decker or CDC. of any interest in tiie Adjacent Parcels. Induding. 

but not limited to, fee Intereste. leasehold Intereste. and mortgage intenasts, Dedcer shall give 

ttie grantee written notice of (i) ttiis Consent Decree, (n) any instrument by which an Interost in 

real property has been conveyed that confers a right of access to the Site (hereinafter referred 

to as "access easemente") pursuant to Section X (Access and Institutional Controls), and (ill) 

any instrument by which an interest In real property has been conveyed that confers a right to 

enforce restridions on the use of such property (hereinafter referred to as "restridive 

easemente') pursuant to Section X (Access and Institutional Conttols). At least 15 days prior to 

a t O ^ C i t such conveyance. Decker shall also give written notice to EPA. thd St; 

proposed conveyance, induding the name and address of the grantee, and the date on which 
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notice of the Consent Deciree. access easemerite. andfar restridive easemente was given to 

the grantee. 

b c. in the event of any such conveyance W.^i^l^iisf^^i&f&ifvS^IS^ 

Fpii!&elS. Decker's ot^igations under ttiis Consent Decree, induding, but not limited to. its 

obligation to provide access and institutional controls with respect to ttie Acljacent Parcels, «^ 

wetlaa to abide by such institutional controls, pursuant to Sedion X (Access and Institutional 

Controls) of ttiis Consent Decree. p^^ l ^^^ f l ^MK.^S^H i lH i l ^KP i^ f i ^ f f ^ 

t ^ ^ ^ ^ M ^ P S ^ S ^ ' T H T ^ i ^ f l K ^ ^ r i s h a l t continue to be met by bedcet in no event 

shall the conveyance release or otherwise affed the liability of Decker to comply with all 

provisions of this Consent Decree, absent the prior written consent of EPA. If ttie United States 

approves, the grantee may perform some or all ofthe Work under this Consent Decree. 

e As aet forth in the Agreement for Access to Adjacent Parcels attadit!d-ag 

Appendix 0 . Dedter and'it»aubsidlafy CDG agree to perniH Settling RA Defendants to remove 

and uae. free of any charge, fee. or assessment, any reasonabtey necessary soil fill niaterial 

from ttie Adjacent Parcels.-provided that Cooper and Coming take the necessary ae»ons to 

eliminate any unsafe eondiHons or drainage prebfeft»-eau3ec 

fWWark. wMeiiiA pfiei' ^ooper and Comingl^ 

aa an additional Insureds ot\ any general liability inauranee 

poiides written witli reaped to Iwplewentatton ofthe f ^ o n Adjacent Parcels. Addrtionaily. tiie 

sHe security HgggSiSiBSIS^IIgBiBJJHillCeoper and Conting^ inatail as part ef thft f ^ Worit 

ShaH eneompasa the Adjacent harfeela. 
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^ l ^ ? € ^ as^p^gtflH'.'^fe^^ 

te^^SSSljlSiste^'inih 

mmssum^^ 

VI. PERFORMANCE OF THE RA WORK BY SETTLING RA DEFENDANTS 

10. Selection of RA Suoehrisinq Contrador. 

a. Ait aspeds of the RA Woric to be performed by Cooper and Coming, 

pursuant to Sections VI (Perltrfmance of the RA Wbric by Settling RA Defendants^^-^^g"^ 

(Rei^^^rifflHf). tX (Quality Assurance, Sampling and Date Analysis), and XVII (Emergency 

Response) of ttiis Consent Decree shall be under the direction and supervision of the RA 

SupenHsing Conti-ador ttiat has been seleded by the Settiing RA Defsndante. Based on 

infomiatimi provided by SetUtng RA Defendante. EPA has Issued an authorization to proceed 

for ttie RA Supervising Contrador selected, tf at any time. Settling 1 ^ Defendante propose to 

change aS RA Supervising Contrador. Settling RA Defendante shall give such notice to EPA 

and must obtain an authorization to proceed fttim EPA tjetone the new RA Supervising 

Contrador perfomis, direds, or supervises any RA Woric under tfiis Consent tJecree. 

16 
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b- tf EPA disapproves a proposed f ^ Supervising Conti'ador, EPA wilt notify 

the Settiing RA Defendants in writing. Settling f ^ Defenctente shall submit to EPA a list of 

contradors. induding the qualifications of each contiador. that would be acceptable to them 

Within 30 days of receipt of EPA's disapproval of the contractor previously proposed. EPA will 

provide written notice of ttie names of any contrador(s) that it disapproves and ah authorization 

to proceed with resped to any of the otfier conttadors. Settling RA Defendartte may seled any 

contrador from that Ttst that is not disapproved and shall notify EPA of the name of the 

contiador selected witiiin 21 days of EPA's autiiorization to proceed. 

c. If EPA falls to provide written notice of ite authorization to proceed or 

disapproval as provkied in this Paragraph and this teilure prevente the Settiing RA Defendante 

^ m meeting one or more deadlines in a plan approved by the EPA pursuant to tiiis Consent 

Decree, such Settiing RA Defendante may seek rolief under the provisions of Sedion XX 

(Forc:e Majeure) hereof. 

11. RA Woric 

a. Settiing RA iDefendants have submitted to EPAT a Remedial Design and a 

woric plan for the perfonnance of ttie Remedial Adion at the Site ("RA Work Ptan"). that are 

atteched as Appendices E and A, respectively, and are incorporated heroin by reference and 

enforceable under tiiis Consent Decree. EPA has also approved an F^ Constttiction 

Sehedute, atteched as Appendix H. that is incorporated herein t>y reference and enforceable 

under this Consent Decree. 

b. The Remedial Action WoHc Plan provides for construdion and implementation of 

the remedy set forth in ttie ROD and adilevement of the RA Performance Stendards. in 

accondanoe wfth ttiis Consent Decree, the ROD. and ttie design plans and spet^cations 
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devefoped in accordance with the Remedial Design as approved by EPA. Settling RA 

t3efendante have also submitted to EPA a Health and Safety Plan for fieto adivities required by 

tfie Remedial Action Woric Plan which confonns to tfie applicable Occupational Safety and 

Health Administration and EPA requirements induding. but not limited to, 29 C.F.R. § 1910.120. 

c. Settiing RA Defendants shall implement the RA Woric consistent ̂ ^th ttie Remedial 

De»gn and RA Woric Plan, attached as Aiapendtoes A and E. in accordance with the RA 

Construdion Schedule attached as Appendix H. Cooper and Coming shall submit to EPA and 

the State alt plans, submittals, or other deliverabtes required under ttie approved RA Woric Plan 

in accordance with the approved schedule for review and approval pursuant to Section XIII 

(EPA Approval of Plans and Other submissions). The Settling RA tDefendante stiall also make 

such plans, submittals, or other deliverabtes available to Settiing O&M Defendante Upon their 

request. 

12. In perfonning tfie RA Woric, Settling RA Defendants shall meet ttte RA 

Peribrmance Standards and shaH continue to implement the RA V\fortc until Settiing RA 

Defendante receive a Certification of Completion of RA ftom EPA. EPA shall notify Settling 

O&M Defendante S|S^iS$^SI^^^E9@B^8t (east 39 f§ days in advance offproposed 

ifesuance dT^rtificatidn of Conipletion of RA8.' and shall review and consider In good faitfi any 

and ail eoniinenU submitted in rMponse te CPA'a notice of proposed ta9uan(.e of ê crtWaation 

of Completion of rw. i i i w a i i f i a ^ i ^ s 

13. . Modification of ttie RA Woric Plan or Related Woric Plans. 

a. If EPA detemiines ttiat modification to the woric spedfied in the RA Work 

Plan, andfor in woric plans developed pursuant to the HA Wodc Plan, is necessary to achieve 

ttie RA Performance Standards OF 9i9 to carry out and maintain ttie effectiveness of ttie 
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Remedial Adion set forth in ttie ROD, EPA may require that such modificatton be Incorporated 

in the FIA Woric Plan and/or such woric plans. CPA shall provide Oettfing OAM Defendants t ^ 

notice of. and reasonable opportunity to comment on. any modification to the worit specified in 

the RA Werit Ptan. Provided, however, that a modificatton may onty be required pursuant to this 

Paragraph to tiie extent that it is consistent witii the scope of the RA selected in the ROD. ^ A 

b. If Cooper and Coming objed to any modification of the RA Woric Plan or 

related woric plans determined by EPA to be necessary pursuant to this Paragraph, tfiey may 

seek dispute resolution pursuant to Section XXI (Dispute Resolution). Paragraph 77 (reconj 

review). The RA Woric Plan and/or related woric ptans shall be modified in accordance with final 

resolution of the dispute. 

c. Cooper and Coming stiall implement any wbric required by any 

modifications incorporated in the RA Woric Plan and/or in woric plans developed pursuant to the 

F^ Work Plan in accordance with tills Paragraph and not inconsistent wttii the NCP.. 

44: tor the purposes ef Paragraphs 13. and 56 only, the "aeepe ofthe RA seleded 

in the ROD" Is: (a) removal and off>Gilft treatment and disposal of drums and underground 

storage tanks containing hagardoua wastes; (b) constrodion-of a solid waste landfill cap 

eenaisting ef a flexible membfane liner; (e) inatattatien of a passive landfill gas eottedton 

system; (d) installation ef new wells and plugging ef abandoned welts; and (e) ti!K!gi|liS!l|(!(iyjflilj 

inatitutionat tentrots to limit land and groundwater use en-Oite and adjacent pi operty. A 

contingent remedy ef WSl^SK0!fSi^^i0^IS^!Sf^B!^' in sjtu oxidation provided in-the ROD in 

the event groundwater eenteminant levels aie not timely and/or auffidentty lowered is not 

induded m ttie 'aeope of ttie RA setediLiI in lhc ROD.' M g g ^ i g ^ ^ g W P f 
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15. Cooper and Coming acknowledge and agree ttiat nothing in tfiis Consent 

Decree and the Remedial Action Woric Plan constitutes a wananty or reprosenfation of any kind 

by Plaintiff that compliance with the woric requiremente set forth in the RA Woric Ptan will 

achieve ttie RA Perfonnance Standards. 

16. Cooper and Coming shall, prior to any off-Site shipment of Waste Material from 

ttie Site to an out-<if-state waste management tedlHy. provkie written notification to the 

approprtete state environmentei offidal in tfie receiving fadlity's state and to the EPA Projed 

Coordinator of such shipment of Waste Material. However, this notification requirement shall 

not apply to any off-Site shifmiente when the total volume of att such shipmente wUt not exceed 

10 cubto yards. 

a. Cooper and Coming shall indude in the written notification ttie foltowing 

mfomiation, where available: (1) the name and location ofthe fadlity to which the Waste 

Material are to be shipped; (2) ttie type and quantity of the Waste Material to be shipped; (3) 
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the expeded schedule forttie shipment of tiie Waste Material; and (4) the method of 

transportation, (kioper and Coming shall notify the state In whk;h the planned receiving tedlity 

is tocated of major changes in the shipment plan, such as a dedsion to ship tfie Waste Material 

to another fecility within the same stete. or to a tedlity in andher state. 

b. Cooper and Coming shall provide the infomiation required by 

Paragraph 16.a as soon as practicable, and before the V\^ste Material is adually shipped. 

Vii. PERFORMANCE OF THE O&M WORK BY SETILiNG O&M DEFENDANTS 

17. Seledion of O&M Supervising Contractor. 

a. All aspeds of the O&M Woric to be perfomied by the City and Decker. 

pursuant to Sections Vii (Performance Of the O&M Woric by Settiing O&M Defendante). VIll 

(Remedy Review). IX (Quality Assurance. Sampling and Date Analysis), and XVII (Emergency 

Response) of this Consent Dedee shali be under tiie diredton and supervision of tfie O&M 

Supervising Contrador that has been selected by the Settiing O&M Defendante and approved 

by EPA. Wittiin 10 ̂  days after lodging of ttHs Consent t^ecree. Settling O&M Defendante 

shall notify EPA in writing of ttie name, title and qualifications of any contrador proposed to be 

ttieir O&M Supervising Conti-ador. EPA will Issue a notice of disapproval or an authorization to 

proceed. If at any tinie. Settiing O&M Defendante propose to change an o&M Supen/ising 

Contrador. Settling O&M Defendante shall give auch nofa'ce to EPA and must obtain an 

autiioritation to proceed ftom EPA before ttie new O&M Supervising Conttador peribmis. 

direds. or supervises any O&M Woric under tfiis Consent Decree. 

b. if EPA disapproves a proposed O&M Supervising Contrador. EPA will 

notify tfie Settling O&M Defenctente in writing. Settling O&M Defendante shall submit to EPA a 

list of contradors, mdudlng ttie quaHficafaons of each contrador. that woukl be acceptebte to 
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them within 30 days of receipt of EPA's disapproval of the contrador previously proposed. EPA 

will provide written notice of the names of any contrador(s) that It disapproves and an 

authorization to proc^eed with resped to any of the other contradors. Settling O&M Defendante 

may seled any contrador from that list that is not disapproved and shali notHy EPA ofthe name 

of the contrador seleded within 21 days of EPA's authorization to proceed. 

c. If EPA tails to provkje written notion of ite authorization to proceed or 

disapproval as provided in ttiis Paragrat^ and this teilure prevente ttie Settling O&M 

Defendante from meeting one or more deadlines in a plan approved by ttie EPA puteuant to this 

Consent Decree, such Settiing O&M Defenctente may seek relief under the provisions of 

Sedion XX (Force Majeure) hereof. 

18. Operation and Makitenanoe 

a. Settiing O&M Defendante have submitted to EPA. and EPA has approved, 

a plan and schedule for the performance of tiie Operation and Maintenance at the Site f'O&M 

Ptan'O. that is attached as ̂ ipendix B and is incorporated herein by reference and enforceatile 

under this Consent Decree. The O&M Plan provkles for implementation of ttie Operation and 

Maintenance coneistent with the ROD and achievement ofthe O&M Performance Standards. 

By June 1,1999, Settling O&M Defendante shaH submit an addendum to the approved 

Remedial Adton Healtti and Safety Ptan for tfie Site to EPA for approval. The addendum to tfie 

approved Remedial Action Healtfi and Safety Plan for tfie Site shall outiine spedfic 

requiremente for O&M adivities and shall confomi to the applicable Occupational Safety and 

Hearth Admihisb^tion and EPA requiremente induding. but not limited to. 29 C.F.R. § 1910.120. 

b. Settling O&M t}efendante shall implement the activities required under the 

O&M Pian. Settling O&M Defendants shall submit to EPA and MDEQ all plans, submittals, or 
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ottier deliverables requited under the approved O&M Plan in acconiance with the approved 

schedule for review and EPA approval pursuant to Sedion Xlll (EPA Approval of Ptans and 

Other Submissions). Settling O&M {defendants shall also make such plans, submittals or ottier 

defiverables avaitable to Settling RA Defendants upon their request The City and Decker shall 

commence physical O&M adivities at the Site pursuant to ttie approved sdiedufe in the O&M 

Plan. 

19. The City and Decker shall continue to implement the O&M tor so long as is 

required uncfer this Consent Decree, induding Paragraph 59 (Completion of the O&M Work). 

jJ^'^ '^Z^\t^ and the O&M Plan. 

20. Modification ofthe O&M Plan or Rclated P lans^ 
- 1 ^ 

If EPA determines tha 

norRciateo Pians^ 

modification to the woric specified in the O&M Plan 

is necessary to achieve the O&M Perfonnar ::e Stendards and to operate and maintain the 

effectiveness of the RA set fortti in the ROD/ EPA may require that such modification be 

incorporated in the O&M Plan. Provided, howrever. that a modificati'on may onty be required 

pursuant to ttiis Paragraph to the extent that it Is consistent with the ecopo of the O&M 

selected in ttie ROD. 

b. tf the City and Dedcer objed to any modification determined by EPA to be 

necessary pursuant to this Paragraph, they may seek dispute resolution pursuant to Section 

XXI (Dispute Resolution), Panagraph 77 (record review). The O&M Plan shall be modified in 

accontenoe with final resotution of ttie dispute. 

c. The City and Decker shall implement any woric required by any 

modifications incorporated in the O&M Plan in accordance with this Paragraph and not 

inconsistent with the NCP. 
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d. Nothing in this Paragraph shall be construed to limit EPA's authority to 

require performance of further response adions as othehwise provided in this Consent Decree. 

2 1 . For the purposes of Paragraphs 20 and 59 only, the "scope of the O&M seleded 

in the ROD" is: (a) operation and maintenance of the remedy ̂  at the Site; (b) long term 

monitoring to ensure S^ti^^lii:]! that- the remedy t ^ is effectively kiwering hazanJous 

fli^StiPSfPiC^il^GiJFand (9) 

(e)inatituttonal controls to limit land and groundwater use on-SKc 

and groundwater en atjyaeent property. A contingent remedy of [Q sjty oxklation provkied in ttie 

ROD in the event groundwater conteminant levels ate not timely anci/or suffidentiy towered is 

not induded in the "sco îe of tiie O&M seleded in ttie ROD." WfePi l t ifif i5fggagfe'»nlUiii(feJ 

22. The City and Decker acknowledge and agree that nothing in ttiis Consent Decree 

and the O&M Plan constitutes a warranty or representation of any kind by Plaintiff that 

compliance with the woric tequirotnente set forth In the O&M Plan wilt achieve the O&M 

Performance Standards. 

I 

23. The Ctty, and Decker shali. prior to any off-Site shipment of Waste Material ftom 

tfie sue to an out-of-state waste management tedlity, provkfe written notification to ttie 

appropriate stete environmentai offidal in tfie receiving tedtity'e stete and to tfie EPA projed 

coordinator of such shipment of Waste Material. However, the notification requirement shall not 

apply to any off-Stte shipmente when ttie total volume of all such shipmente will not exceed 10 

cutiic yards. 

a. The City and Decker shall Indude in ttie written ndification ttie foltowing 

information, where available: (1) the name and kicatton of ttie fadlity to which the Waste 
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Material is to be shipped; (2) the type and quantity ofthe Waste Material to be shipped: (3) the 

expeded schedule for the shipment of tile Waste Material: (4) the method of tiransportation. 

The City and Decker shall notify ttie state in whidi the planned receiving fadlity is tocated of 

major changes in the shipment plan, such as a dedsion to ship the Waste Material to another 

tedlity wittiin the same state, or to a tedlity In anotiier state. 

b. The Identity of the receiving tedlity and state shali be detemiined by the 

City and Decker foltowing the award of the contrad for the O&M. The City and Dedcer shall 

provide the information requinsd by Paragraph 23.a as soon as pradicatile after j[he award of 

the contrad and before ttie Waste Material ts actually shipped. , yl^/jt^&y' t i ' 

^ ^^ ^ VllV REMEDY REVIEW ^f^\-Jb^ 

/ / — 

24. Periodic RevitfWw Settling O&M Defendante shdH condud any'studies and 

invesb'gations as requested by EPA. in order to perniH EPA to conduct reviews of whettier the 

Remedial Adton Is protedive of human heatth and ttie environment at î ast every five years ss 

required by Sedion 121(c) of CERCLA and any applicable regulations^ 

25. EPA Seledion of Further Response Actions. If EPA detennines. at any time, 

that tiie Remedial Adion is not protective of human healtti and the environment EPA may 

seted turtfier response adions for the Site in accordanoe witfi the requiremente of CERCLA 

and ttie NCP. 

26- ODOortunitv To comment. Settling Defendante and. if required by Sedions 

113(k)(2) or 117 of CERCLA. the public, will be provided witti an opportunity to comment on any 

forther response actions proposed by EPA as a result of the review conduded pursuant to 

Sedion 121(c) of CERCLA and to submit written commente for ttie recond during ttie comment 

period. 

-27-

B2V-d OS/EEd ZlE- i S33/rOa-i"OJd ""zoiBO BB-Ol-qad 



k 

DRAFT - FEBRUARY 10.1999 , 

IX. QUALITY ASSURANCE. SAMPLING, and DATA ANALYSIS 

27. Settiing Defendante shall use quality assurance, quality control, and chain o>f 

custody procedures for all compliance and monitoring samples in accordance with "EPA 

Requirentehte for Quality Assurance Projed Plans for Environmental Data Operation," (EPA 

QA/R5; "Preparing Ported Projed Plans." (EPA /600/9-88/087). and subsequent amendmente 

to such guidelines upon notification by EPA to Settling Defendante of such amendment 

Amended guidelines shall apply ortly to procedures conduded after such notificatton. Settling 

RA Defendants have subm'itted. and EPA has approved, a Quality Assurance Projed Ptan 

("QAPP") tfiat Is consistent with ttie RA Woric Plan, the NCP. and applicable EPA gukiance 

documente. Settiing O&M Defendante shall use this EPA-approved QAPP for ail O&M adivities 

conduded at ttie Site. If relevant to tiie proceeding, the Parties agree that validated sampling 

date generated in accordance with the QAPP(s) and reviewed and approved by EPA shall tie 

admissible as evktenf:e. wittiout otijedion. in any proceeding under this Consent Decree. 

Settling Defendants shall ensure that EPA personnel and ite authorized representatives are 

allowed access at reasonabte times to all laboratories utilized by Settiing Defendante in 

imjirienienting this Consent t>ecree. In addifa'on, Settiing Defendante shall ensure that such 

laboratories shall analyze all samples submitted by EPA pursuant to ttie QAPP for quality 

assurance monitoring. Settling Defendante shall ensure that ttie laboratories they utiiize for the 

analysis of samples taken pursuant to tiiis Decree perform all analyses according to accepted 

EPA mettiods. Accepted EPA mettiods consist of those mettiods whtah are documented in ttie 

"Cor^rad Lab Program Statement of Woric for Inorganic Analysis" and the "Contrad Lab 

Program Statement of Woric for Organic Analysis." dated Febmary 1988. and any amendmente 

made thereto during the course of the Imptementation of this Consent Decree. Settiing 

Defendante shall ensure that all laboratories they use for analysis of samples taken pursuant to 

tfiis Consent Decree partidpate in an EPA or EPA-equivalent QA/QC program. Settling 
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Defendante shall ensure that alt field methodotogies utilized in colleding sarmiles for 

subsequent analysis pursuant to this Consent Oe&e& will be conducted in accordance with the 

procedures set forth In the QAPP appwved by EPA. 

28. Upon request, the Settiing Defendante shait allow split or duplicate samples to 

be taken by EPA or ttieir authorized representatives. Settling Defendante shall notify EPA not 

less than 28 days in advance of any sampte colledion adivity unless shorter notice is agreed to 

by EPA. tn addifa'on. EPA shall have the right to take any additional samples ttiat EPA deems 

necessary. Upon request. EPA shall altow ttie Settling Defendante to teke split or duplicate 

samples of any samples it takes as part of tiie PteintifTs oversight of the Settling Defieridante' 

imptementation of the Work. 

29. Settling Defendante shall submit to EPA four (4) copies of ttie resulte of all 

sampling and/or teste or other date obtained or generated by or on tiehalf of Settiing 

Defendante witti resped to the Site and/or the implementation of this Consent Decree unless 

EPA agrees ottierwise. 

30. Nobwlthstending any provision of th'is Consent Decree, the United Stetes hereby 

retains all of ite infomiation gattiering and inspedion auttwrities and righte. Induding 

enforcement adions reteted ttiereto. under CERCLA, RCf^ and any otfier appltoable statutes 

or regulations. 

X. ACCESS AND INsTin^TlONAL CONTROLS 

31. If the Site, or any otiier ptoperty where access and/or land/water use 

restridions are needed to imptement tfiis Consent Decree, is owned or controlled by any of tfie 

Settling Defendante, such Settiing Defendante shaH: 
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a. Commencing on the date of lodging of ttiis Consent Decree, provide ttie 

United States and its representetives. induding EPA and ite contradors. upon presentation of 

credentials, with access at all reasonable times to the Site, or any dher property owned or 

controlled tiy Settling Defendants to whtoh access is required, for the purpose of conduding 

any adivity reteted to this Consent Dedee induding. but nd limited to. the folloim'ng adivities: 

(1) Monitoring ttie Wbric; 

(2) Verifying any data or infonnation submitted to the United States; 

(3) Conduding investigations relating to contamination at or near the 
Site; 

(4) Obtaining samples: 

(5) Assessing the need for. planning, or impfementing additional 
response adions at or near the Site; 

(6) Implementing the Woric pursuant to ttie conditions set fortti in 
Paragraph 101 of this Consent Decree: 

(7) Inspeding and copying recotos. operating logs, eonti'ads. or other 
documente maintained or generated by Settling Defendante or tfieir agente. consistent with 
Section XXVI (Access to Infonnation): 

(8) Assessing Settling Defendante'compliance witti this Consent 
Decree: and 

(9) Determining wtvettier the Site or other property is being used in a 
manner that is prohibited or restricted, or ttiat may need to be prtihibited or restrided. by or 
pursuant to this Consent Decreetf 

b. Commendng on ttie date of todging of tfiis Consent Decree, refrain ftom 

using tfie Site, or such ottier property, in any tttanner that wouW interfere witti or adversely 

affed ttie integrity or protectiveness of tfie remedial measures to be Imptemented pursuant to 

tfi'is Consent Decree, and shall: (i) aibw oontfol of access to the SHe and Adjacent Parcels by 

means of a fence to be tnstelled by Settiing RA Def^dante as part of ttie RA Woric; (ii) altow 

imnrfementation of a maintenance program fbr ttie landfill cap induding protedion of vegetative 

layer and periodic inspedion; (w) allow resttidions on future devetopment of tfie Sitei (iv) altow 
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restridions on construdion of water wells; and (v) provtoe advisories to all sutisequent property 

owners. 

c. Within 30 days of ef<lry of this Consent Decree, execute and record in the 

Recorder's Office of Calhoun County. \ Stete of Michigan, an easement, running with the land, 

urpose of conduding any adivity related to this Consent 

Decree induding. but not limited to. thcke adivities listed In Paragraph 3i.a of this Consent 

Decree, and (ii) grante the right to enfortee the land/Water use restrictions listed in Paragraph 

31-b of this Consent Decree, and fto-jijauttedJ^iAppendix G of this Consent tJecree. to 

implement, ensure non-interference with, or ensure the protediveness of the remedial 

measures to be performed pursuant to tiiis Consent Decree. Such Settling Defendante shall 

grant the access righte and the righte to enforce the land/water use resto'ctions to the foltowing 

persons, (i) ttie United States, on liehaif of EPA. and ite representatives, (ii) the State and its 

representetives. Within 30 days of recording tfie easement, such Settiing Defendante shall 

provkte EPA with a certified copy of tfie original recotoed easement showing tfie dertc's 

recording stamps. 

SetUing RA Defendante. and ttieir contradors. with access at all reasonabte times^SM 

{ ^ S E S d ^ i i ^ M ^ S ^ ^ fo the Adyacent Parcels, tor the purpose of conduding any adivity 

related to Settfing RA Defendants obfigations under this Consent Decree? 

i until Certification of 

Completion of RA Woric by EPA pursuant to Par^raph 58.b Of Sedton XVI (Certification of 

Completion). 

32. a. For ttiose areas of the Site, or any dher property where access and/or 

land/water use restrictions are needed to implement tfiis Consent Decree, and owned or 
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the reconiling of tfie easement. Settling Defendante shall provide EPA witfi a certified copy of 

the original reconJed easement showing the cleric's recording stamps. 

b. For those areas of the Site, or any other property where access is needed lor the 

sampling of residential wells, and owned or controlled by persons other than any Settiing 

Defendante, Settling O&M Defenctente shall use best efforte to secure from such persons an 

agreement ̂ H^g igh to allow ttie sampfing of such reskfential well&i!Ugi@SiHt^t^4R^:GI8^ 

33. For purposes of Paragraph 32 of this Consent Decree, "best efforts" indudes the 

payment of reasonabte sums of money In consideration of access, access easemente. 

tend/water use restrictions, and/or restrictive easemente. If any access or land/water use 

restridion agreemente (if :SeftWSBtJrt,required by Paragraphs 31 .a^31 b c. 32.a or 32.b of this 

Consent Decree are not obtained-ypJii IPdyiiiy uf this Consul Decree, er any access 

easemente or restriLtive easemente required by Paragraphs 31 .c or 32.e ef this Consent 

Decree are net submitted to EPft wittiin 30 days et^ntry of this Consent Decree. Settiing ISA 

Defendante m ^ m i ^ f ^ ^ f ^ ^ ^ S ^ ^ ^ ^ ^ l S m ^ l ^ ^ ^ ^ ^ ^ ' ^ ^ promptly notify ttie United 

States in writing, and shaH indude in tfiat notification a summary of the steps that Settling 

Defendante have taken to attempt to comply witti Paragraphs 31 or 32 of this Consent Decree. 

The United States may» as it deems appropriate, assist Settling tDefendante in obtaining access 

or tend/Water use restrictions, either m ttie fonn of contfadual agreemente or in the fomi of 

easemente running witti the land. Settling Defendants shall reimburse ttie United States wtthln 

30 days of receipt of a demand for payment by EPA. tor all coste incurred, dired or indired. by 

tfie United States in obtaining such access andfor land/Water use restridions induding, but not 

limited to. ttie cost of attomey time and the amount of monetary conakferation pato or just 

compensation. 
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34. If EPA detennines tfiat tand/Water use restridions in the forni of State or tocat 

laws, regulations, ordinances or otfier govemmentel confaiols are needed to implement the 

remedy selected in the ROD. ensure tfie Integrity and protediveness ttiereof, or ensure non-

interference tfierewith, Settling Defendants shall cooperate witti EPA's eftorte to secure such 

govemmentel txintrols. 

35. Notwittistanding any provision of this Consent Decree, the United States retains 

all of ite access authorities and righte. as well as all of ite righte to require land/water use 

restridions. induding enforcement auttiorities related ttiereto. under CERCLA. RCRA and any 

ottier appficable statute or regulations. 

^ ^ XI. RA REPORTING REQUIREMENTS 

36. in addition to any other requirement of ttiis Consent Decree. Settiing RA 

Defendante shall submit to EPA and ttie State faw (2) copies of written monthly RA progress 

reports that: (a) describe ttie actions whidi have been teken towan^ adiieving compliance with 

. ttiis Consent Decree during ttie previous month: (b) indude a summary of all nesuHs of 

sampling and teste and alt other cteta rece'ived or generated by Settling RA Defendante or their 

contractors or a^ehte in the previous montti; (c) ktentiiy ail RA Won^ plans. plar« and ottier 

defiverables required by this Consent Decree completed and submitted during tfie previous 

montti; (d) describe all actions, indudir^. but not limited to. data collection and implementation 

of f ^ Wori< Plans, which are scrfieduled for ttie next six weeks and provide other infbnnation 

relating to ttie ptogress of constiuction. including, but not limited to. critical patfi diagrams. 

Gantt charts and Pert charts: (e) Indude intbrniatfon regarding percentage of completion, 

unresolved delays encountered or anticipated tfiat may affed tiie tutore schedule for 

implementation of the Woric and a description of efforte made to mitigate tfiose delays or 

anticipated delays; (f) indude any modifications to ttie woric plans or ottier schedules ttiat 
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Settiing RA Defendants have proposed to EPA or tfiat have been approved by EPA: and (g) 

describe all activities undertaken in support of ttie Community Relations Plan during ttie 

previous month and those to be underteken in the next six weeks. Settling RA Defendante shall 

submit these progress reporte to EPA. the Settling O&M Defendante. and the Stete by the tentii 

day of every montti following tfie todging of tfiis Consent Decree until EPA notifies the Settling 

RA Defendante pursuant to Paragraph 58.b of Sedion XVi (Certification of Completion), if 

requested by EPA Settiing RA Defendante shall also provide briefings for EPA to discuss the 

pnsgress of the Woric. 

37. The Settiing RA Defendante shall notify EPA of any change in tfie schedule 

described in the monthly progress report for the performance of any activity, induding. but not 

limited to, data collection and implementation of RA Wbric Plans, no later than seven days prior 

to the perfonnance ofthe activity. 

38. Upon the occurrence of any event during performance of the RA Woric that 

Settling RA Defendante are required to report pursuant to Section 103 of CERCLA or Sedion 

304 of tfie Emergency Ptenning and Community Right-to-know Ad (EPCRA). Settiing RA 

Defendante shall vrfthin 24 hours of ttie onset of such event orally notily ttie EPA Projed 

Coordinator or ttie Alternate EPA Projfed Coordinator (in ttie event of tiie unavailability of the 

EPA Projed Coortlinator), or. In the event that neittier ttie EPA Projed Coontinator or Altemate 

EPA Projed Coordinator is avaiiabtc, tfie Emergency Response Sedion. Region 5, United 

States Environmental Protection Agency. These reporting requiremente are in additton to tfie 

reporting nsquired by CERCLA Sedton 103 or EPCRA Sedton 304. 

39. Wittiin 20 days of the onset of such an event. Settling RA Defendante shall 

fomish to Plaintiff a written report, signed by the appropriate Settling RA Defendante' RA 

projed Coordinator, setting forth the evente whteh occuned and the measures taken, and to be 

- 3 5 -

i l V - i OS/l> d ZlE- i S33/roa-'°o-'d muvô BO BB-Ol-q^d 
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teken, in response thereto. Within 30 days of the conclusion of such an event, Settiing RA 

|[}efendante shall submit a report setting forth ait adions taken in response ttiereto. 

40. Settling RA Defendante shaH submit two (2) copies of all plans, reports, and date 

required by the RA Work Ptan. or any other approved plan amendments to EPA in accordance 

witfi the schedutes set fbrtfi in such ptens. Settiing RA Defendants shali simuKaneously submit 

two (2) coptos of all such plans, reporte and data to tfie State. All reporte and other dcxximente 

submitted by Settling RA Defendante to EPA (ottierthan the monttily progress reports referred 

to above) which purport to document Settling RA Defendante' compliance with the terms of this 

Consent Decree shall be signed tiy an authorized representative ofthe Settiing RA Defendante. 

XII. O&M REPORTING REQUIREMENTS 

41. In add'dion to any dher requirement of this Consent Decree. liHtil-Qertflfcatlon'c^ 

!Sdt¥itiiP0»}rSettling O&M Defendanteshali submit to EPA and ttie State. $tid4i^iilfi@r 

nSG| l i ^^^^ i | ; ^@C^^ l6 IS I^ two (2) copies of written O&M progress reporte consistent 

with the requiremente of the apprxjved O&M Plan. Settling O&M Defendante shall submit tiiese 

pwgiess repertn ie tPA. ttie CeHHng RA Detendantsig|gh:4BSfelS^0^ fl"<J Ĥ e State by the 

tenth day of etfcry tfiree twerths telldining the lodging ef tttia Consent Decree, until CPA netifiea 

tfie Settling O&M Defendante pursuant te Paragraph GO.b ef Oecfien XVI (CertWicfltlen ef 

Cornpletion). If requested by EPA. Settling O&M Defendante shall also provide briefings for 

EPA to discuss the progress of the Woric. 

42- The Settling O&M Defendante shall notify EPA of any change inihe sehedute 

described In the quarterly prognsss report! fo»" tHe perforniance of any activity, induding, but not 
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limited to, data collection and Implementation of O&M Plans, no later than seven days prior to 

the performance ofthe adivity. 

43. Upon the occurrence of any event during performance of the O&M Woric that 

Settling O&M Defendante are required to report pursuant to Sedion 103 of CERCLA or Sedion 

304 of the Emergency Planning snd Community Right-to-know Ad (EPCRA). Settiing O&M 

Defendante shall, wittiin 24 hours of the onset of sUch event, orally notify tfie EPA Projed 

Coordinator or the Alternate EPA Projed Cootoinator (in the event of the unavailabitity of the 

EPA Projed Coordinator), or, in the event ttiat neither the EPA Projed Coordinator or Altemate 

EPA Projed Coordinator is availabfe. tfie Emergency Response Sedion. Region 5. UnKed 

States Environmental Protedion Agency. These reporting requiremente are in addition to tiie 

reporting required by CEf̂ CLA Sedton 103 or EPCf^ Sedion 304. 

44. Within ̂ days of ttie onset of such an event. Settiing O&M tDefendante shall 

furnish to Plaintiff a written report, signed by tile appropriate Settling O&M Defendante' O&M 

Projed Ccxirdinator, setting forth the evente whtoh occurred and the measures teken, and to tie 

taken, in response thereto. Within 30 days ofthe conduston of such an event. Settling o&M 

Defendante shall submit a report setting forth all adions taken in response thereto. 

45. Settling O&M Defendante shall submit tito (2) copies of all plans, reports, and 

data required by the O&M Plan, or any otfier approved plan amendments to EPA in acconiance 

with the schedutes set forth in such plans. Settling O&M Defendante shall simultaneously 

submit two (2) copies of alt suc^ plans, reporte and data to tfie MDEQ. All reports and other 

documente submitted by settling O&M Defendante to EPA (otfier tfian ttie quarteriy progress 

reports refened to above) which purport to document Settling O&M Defendante' compliance 

witti the temis of this Consent Decree shall be signed by an authorized representative of the 

Settfing O&M Defendante. 
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Xlll. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS 

46. After review of any plan, report or other item which Is required to t̂ e submitted 

for approval pursuant to this Consent Decree. EPA shaH: (a) approve, in whde or in part, the 

submission; (b) approve the submission upon specified conditions; (c) modify the submission to 

cure the defidencies: (d) disapprove, in whde or 'in part the submission, direding that the 

Settiing Defendante modify the submission; or (e) any combination ofthe above. However. 

EPA Shalt not modify a submisston without finst provkJing Settling Defendante at least one 

notice of defidency and an opporiiunity to cure Wittiin fourteen (14) days, except where to do so 

wouto cause serious disruption to the Work or where prevtous submission(s) have been 

disapproved due to material defeds and the defidendes in the submission under constoeration 

indtoate a bad faith lack of e ^ r t to sutimit an acceptebte del'iverabto. 

47. In the event of approval, approval upon conditions, or modification by EPA. 

pursuant to Paragraph 46(a). (b), or (c). Settling Defendante shall proceed to take any action 

required by the plan, report, or ottier item, as appnwed or modified by EPA subjed only to their 

right to invoke tfie [Dispute Resoiutton procedures set fortfi in Sedton XXl (Dispute Resdutton) 

with resped to the modifications or conditionsmade by EPA In the event that EPA modifies 

the submission to cure the defidendes pursuant to Paragraph 46(c) and the submisston has a 

m^erial d e f i ^ EPA retains ite right to seek stipulated penalties, as provkfed in Sedton XXlf 

(Stipulated Penalties). 

48. a. Upon receipt of a notice of disapproval pursuant to Paragraph 46(d), 

Settling Defendante shall, witfiih fourteen (14) days or such longer time as specified by EPA in 

such notice, corred tfie deficiencies and resubmit ttie plan, report, or ottier item for approval. 

Any sfa'pulated penalties appltoabfe to tiie submisston, as provided in Sedton XXII (Stipulated 

Penatties). shall accrue during the 14-day period or otfienMise specified period but shall not be 
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payabte unless tiie resubmission is disapproved or modified due to a material defed as 

provided In Paragraphs 49 and 50. 

b. Notwithstanding the receipt of a notice of disapproval pursuant to 

Paragraph 46(d). Settling Defendants shall proceed, at the diredion of EPA. to take any action 

required by any non-defident portion of tfie sutimisston. Implementation of any non-defident 

portion of a submission shall not reltove Settiir^ Defendante of any liability for stiputated 

penatties under Sedion XXi\ (Stipulated Penalties). 

49. In the event that a resubmitted plan, report or other item, or portton thereof, is 

cjisapproved by EPA, EPA may again require the Settling Defendante to corred the 

defidendes. in accordance with the preceding Paragraphs. EPA also retains ttie right to 

modify or develop ttie plan, report or other item. Settling Defendante shall imptement any such 

plan, report, or Item as modified or developed by EPA. subjed onty to their right to invoke the 

procedures set forUi in Sedion XXi (Dispute Resolution). 

50. If upon resubmission, a ptan. report, or item is disappnaved or modified by EPA 

due to a materia defed. Settiing befendants shall be deemed to have felted to sutimit such 

plan, report, or item timely and adequately unfess the Settling Defendante invoke the dispute 

resolution procedures set forth in Sedton XXi (Dispute Resolution) and EPA's adton is 

overturned pursuant to tfiat Sedton. The provisions of Section XXI (Dispute Resotution) and 

Sedion XXII (Stipulated Penalties) shall govern tiie imptementation of tfie Woric and accrual 

and payment of any stipulated penalties during Dispute Resolution. If EPA's disapproval or 

modification is ut^eld. stipulated penalties shaH accrue for sudi vtolatton from ttie date on 

which ttie initial submission was originally required, as provided in Sedton XXII (Stipulated 

Penalties). 
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51. All plans, reporte. and otfier Kerns required to be submitted to EPA under this 

Consent Decree shall, upon approval or modification by EPA. tie enforceable uhcfef this 

Consent Decree. In the event GPA approves or modifies a portion of a pian. report, or other 

item nsqulred to be submitted to EPA under this Consent Decree, the approved or modified 

portion shall be enforceabte under ttiis Consent Decree. 

XIV. PROJECT COORDINATORS 

52. Within 20 days of kdging tfiis Consent Deaee. Settling RA Defendante. Settling 

O&M Defendants and EPA shall notify each other, in writing, of the name, adcfress and 

telephone number of their respedive designated Projed Coordinators and Alternate Projed 

Coordinators. If a Projed Coordinator or Altemate Projed Coordinator initially designated is 

changed, the identity of the successor stiall tie given to the ottier Parties at least 5 working 

days before the changes occur, unless impracticable, but in no event later ttian the adual day 

the change is made The Settling Defendants' Projed Coordinators shali be subjed to 

disapproval t>y EPA and shall have ttie technical expertise suffident to adequately oversee alt 

aspeds ofthe Woric. No Settling Defendante' Projed Coordinator shall be an attomey for any 

of the Settling tefendante in tfiis matter. He or she ntay assign otfier representatives, induding 

otfier contradors, to sen/e as a Site representative for oversight of performance of daily 

operations during remedtel activities. 

53. Ptaintilf may designate other representatives, induding. but not limited to. EPA 

employees, and fiederat conttadors and consultante. to obsenre and monitor the progress of 

any adivity undertaken pursuant to this Consent Decree. EPA's Projed Cooniinator and 

Altemate Projed Coordinator shall have tfie autiiority lawfolly vested in a Remedial Projed 

Manager (RPM) and an On-Scene Coordinator (OSC) by the Matiohal Contingency Plan. 40 

C.F.R. Part 300. In addition. EPA's Projed (Coordinator or Altemate Projed CoonJinator shall 
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have auttiority. consistent witti the National Contingency Plan, to halt any Work required by ttiis 

Consent Decree and to take any necessary response adton when s/he detennines that 

conditions at the Stte constitute an emergency situation or may present an immediate threat to 

pubfic health or weltere or tiie environment due to release or threatened release of Waste 

Material. ^ 

XV. ASSURANCE OF ABILITY TO COMPLETE WORK i ^ y j ^ . 

54. <a). Not less ttian 30 days before commencement ofltie RA Woric and the 

O&M Woric. as the case may be. Settling RA Defendante shall establish and maintain finandal 

security in ttie amount of $2.6 miltion. and Settiing O&M Defendantlf shali establish and 

mainteln finandal security In ttie amount of i 0.589 million, respedively. in one or more of the 

foltowing forms: 

1. surety bond guaranteeing perfonnance of the Work: 

ofthe Woric; 
2. One or more inevocabte letters of credit equaling the total estimated cost 

3. AtaislfUnd: 

4. A guarantee to perfonn the Woric by one or more parent conaorations or 
subskfiaries, or by one or more unrelated corporations tfiat have a substantial business 
fetetionship Witti at least one of ttie appropriate Settling Defendante: 

5. A demonstfation that one or more of the appropriate Settlir^ Defendante 
satisfy tfie requiremente of 40 C.F.R. Part 264.143(f); or 

6. Any otfier metfiod approved by EPA in ite discretion that may be 
appropriate for tfils action. Any condifa'ons imposed by EPA in writing witii regard to such 
metfiCKJ shall be considered to be Incorporated in this Consent Decree. 

^ If EPA detennines at any time that ttie finandal assurances provkied 

pursuant to ttiis Section are inadequate. EPA may require Settling RA Defendante, or Settiing 

O&M Defendante as ttie case may be. wittiin sixty (60) days of receipt of nottoe of EPA's 
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detenninatton. to esteblish and maintein financial security In the amount Of the cost of the 

remaining Work, as determined tiy EPA. in one or more of the following fomis: 

1. surety bond guaranteeing performance of the Woric: 

2. One or more inevoobte tetters of credit equaling the total estimated cost 
of tfie Woric: 

3. A trust fond; 

4. A guatanfase to perfbnn the WoHc tiy one or more parent corporations or 
subsidiaries, or by one or more unrelated corporations that have a sutistantial business 
relationship v^th at feast one of the appropriate Settfing Defendante: or 

5. A demonstfation that one or more of tfie appropriate Settfing Defendante 
satisfy the requiremente of 40 C.F.R. Part 264.143(f). 

55. If the Settling tDefendante seek to demonstrate the ability to complete the Wbrk 

through a guarantee by a third party pursuant to Paragraph 54.d of this Consent Decree. 

SettUng Defendante shaH demonstrate that the guarantor sattefies the requiremente of 40 

C.F.R. Part 264.143(f). If Settling Defendante seek to demonsti^e their ability to comtidete the 

Wbric by means of the financial test or the corporate guarantee pursuant to Paragraph 54.d or 

54.e. tfiey shall resubmit sworn stetemente conveying the infonnation required by 40 C.F.R. 

Part 264.143(f) annually, on the anniversary of tfie effective date of this Consent Decree. In the 

event that EPA detennines at any time ttiat the finandal assurances provided puisuant to tfils 

Sedton are inadequate. SettKng Defendante shall within 30 days of receipt of nofa'ce of EPA's 

detenninatton. obtain and present to EPA for approval one of the other fbmis of finandal 

assurance listed in Paragraph 54 of tfils Consent Decree. Settling Defendante' inability to 

demonstrete finandal abifity to comptete the WoHc shall not excuse perfbnnanoe of any 

adivities required under this Consent Decree. 

56. If Settling RA Defendante and Settling O&M Defendante can show that ihe 

estimated cost to complete the nsmalning Woric has diminished betow ttie amounte set forth, 

respectively, in Paragraph 54 above after entty of ttiis Consent Decree, such Settiing 
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Defendante may. on any anniversary date of entry of this Consent Decree, or at any dher time 

agreed to by the Parties, reduce the amount of tfie financial security provkfed under this Sedion 

to the estimated cost of the remaining woric to be perfomied. Such Settiing Defendante shall 

submit a proposal for such redudion to EPA. in accordance with ttie requiremente of this 

Sedion. and may reduce the amount of the security upon approval by EPA. in the event of a 

dispute, any such Settiing Defenctente may reduce the amount ofthe security in accordance 

with the final adminisbative or judidal dedsion resolving the dispute. 

57. Settling Defendante may change the form of financial assurance provided under 

this Section at any time. Upon ndice to and approval by EPA. provided that the new form of 

assurance meete ttie requiremente of tiiis Sedton. In the event of a dispute. Settiing 

Defendante may change the form of the finandal assurance only in accordance with ttie final 

administrative or judidal dedsion resolving the dispute. 

XVI. CERTIFICATION OF COMPLETION 

58. completion of ttie RA Woric 

a. Within 90 days after Settling RA Defendante condude tfiat the RA Woric 

has been folly perfbnned and the RA Performance Stendards have tieen attained, Settiing RA 

Defendante shall sc^iedufe and condud a pre-certification inspedion to be attended by Settling 

RA Defendants. Settling O&M Defendante and EPA if. after ttio pre-certification inspection, the 

Settiing RA Defendante still believe that the RA Work has been folly performed and tfie RA 

Performance Standards have been attained, tfiey shall submit a written report requesting 

certification to EPA for approval, vntfi a copy to tfie State and Settling O&M Defendante. 

pursuant to Sec:tion Xlll (EPA Approval of Plans and Ottier Sutimlssions) wittiin 30 days of the 

inspection, in the report a registered professional engineer and the Settling RA Defendants' 

-43 -

B2V-d OS/B^d Z lE-1 SaS/roa-^uoJd udiO'-BO BB-Ol-qsd 



DRAFT - FEBRUARY 10.1999 

Projed Coordinator shall state that the RA Woric has been completed in foil satisfaction of the 

requiremente of this Consent Decree. The written report shall indude as-built diawings signed 

and stamped by a professional engineer. The report shall contain the following statement, 

signed by a responsible corporate offidal of a Settling RA tDefendant Or the Settiing RA 

Defendante' Projed Coordinator: 

To the best of my knowiecige. ̂ B f thorough investigafa'on. I certify that ttie information 
contained in or accompanying this submisston is true, accurate and complete, i am 
aware tfiat tfiere are significant penalties for submitting telse informatton. induding the 
possibiirty of fine artd imprisonment tor knowing violations. 

If. after completion of the pre-certification inspection and receipt and review of the written 

report. EPA. after reasonable opportunity to review and comment by the State, determines that 

the RA Work or any portion thereof has not tieen completed in accordance with this Consent 

Decree or that the RA Performance Stendards have not been achieved. EPA witl notify Settiing 

R A Defendante in writing ofthe adivities that must be underteken by Settling RA tDefendante 

pursuant to this Consent De<^e to comptete tfie RA Woric and achieve the F^ Performance 

Standards. Provided, however, that Q^A may only require Settiing RA Defenctente to perform 

such adivities pursuant to this Paragraph to the extent that such adivities are consistent with 

the "scope of tfie RA selected in the ROD." as that tenn is defined in Paragraph 43:b 14. EPA 

will set fortfi in the notioe a schedule for performance of such adivities consistent witti the 

Consent Decree and the RA Woric Plan or require the Settling RA Defenctente to submit a 

schedule to EPA for approval pursuant to Section xlll (EPA Approval of Plans and Other 

Submissions). Settling RA (Defendante stiall pertbmi all adivities described in tfie notice in 

accordance witti the specifications and schedutes established pursuant to this Paragraph, 

sutijed to their right to invoke the dispute resotution procedures set fbrth in Sedion XXI 

(Dispute Resolution). 
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p. If EPA condudes. Paseq op the initial or any subsequent report requesting 

Certification of Completion and after a reasonable opportunity for review and comment by tfie 

State and Settling Q&M Defendants, that the RA Woric has been performed in accordance with 

this Consent Decree and that the RA Pertormance StanOards have been achieved, EPA will so 

certify in writing to Settling RA Defendants. This certificatton shaii constitute the Certification of 

Completion ofthe RA Work for purposes of this Consent (Decree, induding, but not limited to, 

Sedion XXIU (Covenante Not to Sue by Plaintiff)-

59. pomplgtion Qt the Q&M WorK 
i 
I 

i 

!a. Within 90 days after Settling O&M Defendants condude that the O&M 

Wodc has been fully performed, Settling O&M Defendante shall schedule and condud a pre-

certification Inspedion to be attended by Settling O&M Defendants and EPA. if, after the pre-

certjftoation inspection, the Settling O&M Defendants stilt believe tfiat the O&M Wodc has been 

fully performed, they shall sutimit a written report requesting certification to EPA for approval, 

with a copy tO|the State, pursuant to Section Xiii (EPA Approval of Plans and Other 

Submissions) within 30 days ofthe inspection. In the report, afegistered professional engineer 

and tiie Settling O&M Defendante' Projed Coordinator shall state that ttie O&M Woric has been 

completed in toll satisfaction ofthe requiremente of this Consent Decree. The report shall 
I 

contain the following statement, signed by a responsible corporate official of a Settiing O&M 
Defendant or the Settling O&M Defendants' Projed Coordinator 

To the, pest cif my knowledge, after thorough Investigation, I certify that the 
infonnation contained in or accompanying this submisston is true, accurate and 
comptete. I am aware that there are significant penalties for submitting false 
information, induding the possibility of fine and imprisonment for knowing 
violations. 

tf, after comptetion of the pre-certification inspedion and receipt and review of the written 

report, EPA, after reasonabte opportunity to review and comment by the State, cjetermines tiiat 
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the O&M Work or any portion thereof has not tieen completed in accordance with this Consent 

Decree, EPA wilt notify Settling O&M Defendants in writing ofthe activities that must be 

undertaken by Settling O&M Defendants pursuant to this Consent Decree to complete the O&M 

Woric Provided, however, that EPA may only require Settiing O&M Defendante to perfonn 

such adivities pursuant to this Paragraph to tfie extent that such activittes are consistent with 

tfie "scope of ttie Q&M seleded in the ROD," as ttiat term is defined in Paragraph 21. EPA will 

set forth in the notice a schedule for perfonnance of such activities consistent with the Consent 

Decree and the O&M Plan or require the Settling O&M Defendante to submit a schedule to 

EPA for approval pursuant to Section X|ll (EPA Approval of Plans and Other Submissions). 

Settling O&M Defendants shall perform all adivities ctescritied in the notice in aoxirdance with 

the specifications and schedules established pursuant to this Paragraph, subjed to their right to 

invoke tlie dispute resolution procedures set forth in Section XXI (Dispute Resotution)-

b. If EPA conc:ludes. based on ttie initial or any sutisequent report requesting 

Certification of Completion and after a reasonable opportunity for review and comment by toe 

State, that the O&M Work has been perfonmed in accordance witti ttiis Consent Decree. EPA 

will so certify in writing to Settling O&M Defendante. This certification shall constitote ttie 

Certification of Completion of the O&M Woric for purposes of this Consent Decree^o^ jg i i ^ 

XVII. PMERQ5NCY RESPONSE 

60. In the event of any adton or occunrence during the performance of the RA Woric 

which causes or threatens a release of Waste Material from the Site that constitutes an 

emergency situation or may present an immediate tftreat to public health or wsitere or the 

environment, Settling RA Defendants shall, sutijed to Paragraph 62, immediately take all 

appropriate action to prevent, abate, or minimize such release or threat of release, and shall 
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immediately notify tfie EPA's Projed Coordinator, or. if EPA's Projed Coordinator is 

unavailable, EPA's Altemate Projed Coordinator. If neither of these persons is available, the 

Settling RA Defendants shall notify toe EPA Emergency Response Unit Region 5. Settling RA 

Defendants shall take such adions in consultation with EPA's Projed Coordinator or other 

available authorized EPA officer and in acconjance with all applicablB provisions of the Health 

and Safety Ptans, the Contingency Ptans. and any other applicabte plans or documents 

developed pursuant to the RA Woric Plan. In the event that Settiing f ^ Defendants fail to take 

appropriade response action as required by tnis Section, and EPA takes such action instead. 

Settling RA Defendants shall reimburse EPA alt costs of tfie response adion not inconsistent 

with Uie NCP within 30 days of receipt of demand for payment by EPA 

61. In the event of any adion or occurrence during the performance of the O&M 

Woric whidi causes or threatens a release of Waste Matariat finm the Site that constitutes an 

emergency situation or may present an immediate ttireat to public healtti or weltere or Uie 

environment, Settiing O&M Defendante shall, sutq'ed to Par^r^ph 62, immediately take all 

appropriate action to prevent, abate, or minimize such release or toreat of release, and shall 

immediately notify EPA's Projed Coordinator, or, if EPA's Projed Coordinator is unavailable. 

EPA's Altemate Projed Coordinator. If neither of these persons is available, the SetUing O&M 

Defendante shall notify the EPA Emergency Response Unit Region 5. SetUing O&M 

Defendante shaii take such actions in consultation with EPA's Projed Coordinator or other 

available auttiorized EPA officer and in accordance with ail applicable provisions of tfie Health 

and Safefy Plans, toe Contingency Plans, and any other applicable plans or documents 

developed pursuant to the O&M Plan. In the event that SetUing O&M Defendante tail to take 

appropriate response action as required by this Section, and EPA takes such action instead, 

SetUing O&M Defendante shall reimburse EPA all coste ofthe response action not inconsistent 

with ttie NCP within 30 days of receipt of demand for payment by EPA. 
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62. Nothing in me preceding Paragraphs or in tfiis Consent Decree shall be deemed 

to limit any authority of the United States: a) to take all appropriate adion to protect human 

heaiui and tfie environment or to prevent, abate, respond to, or minimize an adual or 

threatened release of Waste Material on, at, or from the Site, or b) to dired or order such 

action, or seek an order from the Court, to prated human health and the environment or to 

prevent, abate, respond to, or minimize an adual or Uireatened release of Waste Material on, 

at, or from Uie Site, subject to Section XXlii (Covenante Not to Sue by PlaintifO 

XVlll. RElMPupsEM^NT OF RESPONSE COSTS 

63. The Cify shall pay to Uie EPA flazarcious Substance Superfond ttie amount of 

$400,000. in five (5) equal annual instaltmente, commendng on the first anniversary of the entry 

of this Consent Decree in reimbursement of, and in toll satisfaction of the Cify's responsibiiify 

for Past Response Coste. Interest on the unpaid balance shall begin to accme from the date of 

entry of this Consent Decree. Eadi annual payment shall be made by FedWire Eleco-onlc 

Funds Transfer ("EFT' or wire transfer) to the U.S. Department of Justtoe account in 

accordance with current electronic fonds transfer procedures, referendng U.S.A.O. file number 

, tfie EPA Regton and Site/Spitt ID w 05VVN. and DOj case number 90-11-2-1109. 

payments shall be made in accordance wlUi instructions provkfed to ttie Cify by the Finandal 

Litigation Unit of toe United States Attome/s Office for the W ^ ^ w ^ i s t r i d of Michigan 

following lodging ofthe Consent Decree. Any paymente received by tfie Department of Justice 

after 4:00 P.M. (Eastem Time) will be credited on the next business day. The Cify shall send 

notice that such payment has been made to Uie United States as specified in Sedion XDCVIII 

(Notices and Submissions) and to: 

Cniet Superfond Accounting 
U.S. EPA (Mail Code: MF-IOJ) 
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77 West Jackson Boulevard 
Chicago, Illinois 60604 

Chief, Multi-Media Enforcement Brandi I 
Office of Regional Counsel 
US. EPA 
77 West Jadcson Boulevard 
Chicago, Illinois 60604 

64. Within thirfy (30) days of entry of this Consent Decree, Decker shali pay to Uie 

EPA Hazardous Substance Superfund: the amount of $250,000. In reimbursement of Past 

Response Coste. by FedWire Electronic Funds Transfer ("EFT or wire transfer) to tfie US. 

Department of Justice account in accordance with cunent eledronic funds transfer procredures, 

referendr^ U.S.A.O. file number Uie EPA Region and Site/Spill ID # 05-AN. and 

DOJ case number 80-11-2-1109. Ttie payment shall tie made in acxxirdance with instructions 

provided to Decker by the Finandal Litigation Unit of the United States Anomey's Office for Uie 

Western Distrid of Michigan following lodging of the Consent Decree. Any paymente received 

by Uie Department of Justice after 4:00 P.M. (Eastern Time) wit be credited on the next 

business day. Decker shall send notice that such payment has been made to Uie United States 

as specified in Sedion D(XVlil (Notices and Submisstons) and to: 

Chief, Superfond Accounting 
U.S. EPA (Mail Code; MF-IOJ) 
77 West Jadcson Boulevard 
Chicago, Illinois 60604 

Chief, Multi-Media Enforcement Branch I 
Offioe of Regtonal Counsel 
U.S. EPA 
77 West Jackson Boulevard 
Chicago, Illinois 6O604 

65. Within 60 days of entry of this Consent Decrse, Uie Cify and Dec:ker shall eadi 

pay to the EPA Hazardous Substance Superfond the amount of $ 50,000 for Future Response 

Costs; wittiin six (6) months Uiereafter iglitiffl) fflmffis flf.enlQ^ toe Cify 
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and Decker shall each pay to the EPA Hazardous Substance Superfond, an additional amount 

of $50,000 for Future Response Costs. The entire amount of $200,000 shall be deposited in 

The Albion-Shendan Township Landfill Superfund Site Special Account within the EPA 

Hazardous Substance Supertund to be retained and used to reimburse EPA for f fHuture t 

IVesponse e Goste at toe Site. This amount shall be in foil satistaction of Uie Settling 

Defendante' responsibility for Future Response Coste. The Cify and Dedcer shall make all 

paymente required by this Paragraph in the fonn of a cenified or cashier's chedc or diecks 

made payable to "EPA Hazardous Substance Superfond—Albion-Sheridan Townsnip [.andfill 

Supertund Site Spedal Accounr' and referendng the EPA Region and Site/Spili ID # 05-AN. 

and DOJ case number 90-11-2-1109, and Uie name and address of the parfy making payment 

The Cify and Decker shall send their checks to U.S. EPA Supertund Accounting, P.O. Box 

70753, Chicago. Illinois 60673 and shall send copies ofthe checks to the United States as 

specified in Section XXVI 11 (Notices and Submissions) and Paragraph 63 of this Consent 

Decree. I b i r ^ f y s o A Q e s f e t ^ i ^ i i ^ M j i a t e 

f̂ mmmmmm66mmmmmmimmmmimm^mŝ (̂ m^̂  

66. In the event that the paymente required by F*aragr9ph 65 are not made when 

due, ttie Cify or Dedcer, as the case may be, shall pay Interest on the unpakl balance from tne 
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due date. The Interest snail accme through the date of Uie Cify's or Decker's paymente, as the 

case may be. Paymente of Interest made uncfer this Section shall be in addition to such other 

remedies or sandions available to Plaintiff by virtue of toe Cify's or Decker's teilure to make 

timely paymente under this Sedion. 

XIX. INPEMNIFICATIQN AND IN9URANQE 

67. a. The United States does not assume any liabilify by entering into this 

agreement or by virtue of any designation of SetUing Defendante as EPA's authorized 

representatives under Section 104(e) of CERCLA SetUing Defendants shall indemnify, save 

and hoto harmless the United States and ite offidats. agente, employees, contractors. 

sutx»ntractors. or representatives for or from any and all daims or causes of adton arising 

from, or on account of, negligent or ottier wrongfol ads or omissions of SetUing Defendante, 

their officers, diredors. employees, agents, contradors. subcontractors, and any persons acting 

on their behalf or under their control, in carrying out activities pursuant to this Consent Decree, 

induding, but not limited to, any daims arising from any designation of Settling Defendante as 

EPA's authorized representatives under Sectton 104(e) of CERCLA Further, ttie SetUing 

[Defendante agree to pay ttie United States ail coste it incurs induding, but not limited to. 

attorneys fees and otfier expenses of litigation and settlement arising from, or on account of. 

daims made against the United States based on negligent or other wnsngfol ads or omissions 

of Settiing Defendants, their officers, diredors, employees, agente, contractors, suticontradors, 

and any persons ading on their behalf or under tfieir control, in carrying out adivities pursuant 

to this Consent Decree. The United States shall not be held out as a party to any contrad 

entered into by or on behalf of SetUing Defendante in carrying out activities pursuant to this 

Consent Decree. Neither the SetUing Defendante nor any such confrador shall be conskjered 

an agent of Uie United States. 
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b. The United States shall give SetUing Defendants notice of any claim for 

which the United States plans to seek indemnification pursuant to Paragraph 67.a, and shall 

consult with Settling Defendants prior to settling such daim-

68. Settiing Defendants waive all daims against ttie United States for damages or 

reimbursement or for set-off of any payments made or to be made to the United States, arising 

from or on ac(x>unt of any contract., agreement, or anangement between any one or more of 

Settling Defendante and any person for pertonnance of Woric on or relating to uie Site, 

induding, but not limited to. daims on account of construction delays. In addition. Settling 

Defendante shall indemnify and hdd harmless the United States with resped to any and all 

daims for damages or reimtiursement arising from or on account of any contract, agreement, or 

arrangement between any one or more of SetUing Defendants and any person for pertormance 

of Woric on or relating to toe Site, induding. but not limited to, daims on account of construdion 

delays. 

69. No later than 15 days before commendng any on-sito RA Woric. Settiing RA 

Defendante shall secure, and shall maintain until tfie first anniversary of EPA's Certification of 

Comptetton of tfie RA Woric pursuant to Paragraph 58.b of Sectton XVI (Certification of 

Completion) comprehensive general liabilify insurance wiUi limite of $1 million, combined single 

limit, and automobile liabitity insurance with limite of $1 millton, combined single limit, naming 

the United States as an additional insured. In addition, no lator than 15 days before 

commendng any on-site O&M Wbric, SetUing O&M Defendante shall secure, and shall maintain 

until the first anniversary of EPA's (Certification of Comptetion of the O&M Woric pursuant to 

Paragraph 59.b of Section DCVI (Certification of Completion) comprehensive general liability 

insurance with limits of $1 million, combined single limit, and automobile liability insurance wlUi 

limits of $1 million, combined single limit, naming toe United States as an additional insured. 
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For toe duration of tois Consent Decree, SetUing Defendante shall satisfy, or shali ensure toat 

toeir contractors or subcontradors satisfy, att applicable laws and regulations regarding Uie 

provision of wort<er'8 compensation insurance for all persons pertomning toe Wori( on behalf of 

Settiing Defendante in fortherance of tois Ckmsent Decree. Prior to commencement of the 

Work under this Consent Decree. SetUing Defendants shall provide to EPA certificates of sudi 

insurance and a copy of each Insurance pdicy. SetUing Defendants shall resubmit such 

certificates and copies of policies each year on toe anniversary of toe effedive date of tois 

Consent Decree. If SetUing Defendants demonstrate tiy evkience satisfacrtory to EPA ttiat any 

contrador or subconfrador maintains Insurance equivalent to that described above, or 

insurance covering toe same risks but in a lesser amount, toen. wito respect to that contractor 

or 8utKx>ntradQr. SetUing Defenctente need provide only toat portion of toe insurance described 

above which is not maintained by tiie contrador or subcontrador. 

XX. PORC^ MAJEURE 

70. a. "Force majeure," for purposes of this Consent Decree, is defined as any 

event arising from causes beyond toe control of vne SetUing RA Defendants or Settiing o&M 

Defendante, as toe case may be, of any enUfy comroiied by such Settling Defendants, or of 

such SetUing Defendante' contradors, toat delays or prevente uie performance of any obligation 

under tois Consent Decree despite such Settling Defendante' best efforte to folfill the obligatton-

The requirement toat the SetUing Defendante exerdse "best efforts to folfill the obtigaUon" 

indudes using best efforts to antidpate any potantial force m^eure event and best efforte to 

address toe effects of any potential force majeure event (1) as it is occurring and (2) fdlowing 

the potential force majeure event, such toat toe delay is minimized to toe greatest extent 

possible. 

53-



Fab-10-99 OBMSpn From-DOJ/EES T-313 P.11/45 F-480 

U 
-<rkL' 

V-j5>-^5»—•—»-*-»^ 

DRAFT - FEBRUARY 10.1999 

b. "Force Majeuj^ does not indude financial inatiilify to compieto tne Wodc or 

a failure to attain the RA Pert̂ itoiance Standards or the O&M Pertormance Standards, as the 

case may be. '^ :&f i^MSfis^ '^ imk^^ 

iiyjjiiiHLiiftt^BfeasejBM- f^b^ftl^RO^s 
ov 1̂  A» > ^ 

flf .^Mft:W^rFoi>ce Majeui a teilure by toe Settling RA Defendants or their 

contractors to perform f ^ Work in a good and workmanlike manner, as determined by 

recognized engineering standards and practices, consistent unto ttie f ^ D . RA Work Ptan. and 

otoer requirements of tois Consent Decree, provided that such teilure delays or prevents toe 

performance of any QJIMi/V!9r̂ i<>bligation under this Consent Decree despite the Settling O&M 

Defendante' best efforte to fulfill the obligation. 

fc.- LSe îogiBA B#figbdiOKj»::1tî ir 

ihffJBtalwiaft^jaiidpa'did^?^^ 

71. If any event cxx:urs or lias occurred toat may delay toe performan<:e of any 

obligation under Uiis Consent Decree, whether or not caused by a force majeure event, toe 

Settiing RA Defendante or Settling O&M Defendante. as toe case may be, shall notify orally 

EPA's Projed Coordinator or, in his or her absence, EPA's Altemate Projed Coardinator or, in 

toe event boto of EPA's designated representatives are unavailable, toe Director of toe 
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Superfond Division, EPA Region 5, witoln two (2) days of when Settling Defendante first knew 

toat toe event might cause a delay. Witoin five (5) days toereafter, SetUing Defendante shall 

provide in writing to EPA an expianation and description of the reasons for toe delay; the 

antidpated duration of toe delay; alt adions taken or to be taken to prevent or minimize toe 

delay; a sctiedule for implementation of any measures to be taken to prevent or mitigate toe 

delay or toe effect of toe delay; toe SetUing Defendante' rationale for attobuting such delay to a 

force majeure event if toey intend to assert such a daim; and a statement as to whetoer, in toe 

opinion of the Settiing Defendante. such event rnay cause or contribute to an endangerment to 

public health, welfare or toe environment. The SetUing Defendante shall indude with any nottoe 

ali available documentation supporting their daim that toe detay was attributable to a force 

majeure. Failure to comply with ttie atiove requiremente shall preducfe SetUing Defendante 

from asserting any claim of force majeure for toat event for the period of time of such teilure to 

comply, and for any additional delay caused by such teilure. Settiing RA Defendante or Settling 

O&M Defendante. as toe case may be. shall tie deemed to know of any drcumstance of whidi 

sudi SetUing RA Defendants or Settling O&M Defendants, any entity controlled by such SetUing 

RA Defendante or Settling O&M Defendante. or such Settling RA Defendants' or SetUing O&M 

Defendante' contractors knew or shoukl have known. 

72. If EPA agrees toat toe delay or antidpated delay is attobutable to a force 

majeure event, toe time for pertdmance of the obligations under tois Consent Decree toat are 

affected by toe force majeure event will be extended by EPA for such time as is necessary to 

complete toose obligatians. An extension of the time for performance of toe obligations 

affected by toe force majeure event shall not, of itself, extend the time for pertormance of any 

other obligation. If EPA does not agree toat toe delay or antidpated delay has been or will be 

caused by a force majeure event, EPA will notify toe Settiing Defendante in writing of ite 

dedsion. If EPA agrees toat toe delay is attributable to a force majeure event, EPA will notify 
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the SetUing Defendants in writing of toe length of toe extension, if any. for performance of the 

obligations affected by ttie fores majeure event. 

73. if the Settling Defendante eled to invoke the dispute resolution procedures set 

forto in Section DCXi (Dispute Resolution), toey shall do so no later than 15 days after receipt of 

EPA's notice. In any such proceeding, SetUing Defendante shall have the burden of 

demonstrating by a preponderance of toe evidence toat toe detay or antidpated delay has been 

or will be caused by a force m«ijeure event, that toe duration of the detay or toe extension 

sought was or witl be wananted under toe circumstances, toat best efforts were exerdsed to 

avoid and mitigate the effeds of toe delay, and toat SetUing Defendante complied wito toe 

requiremente of Paragraphs 70 and 71, above. If Settling Defendants cany tois burden, toe 

delay at issue shall be deemed not to be a violation by SetUing Defendants of toe affected 

obiigation of this Consent De{:ree identified to EPA and Uie Court. 

XXI. pispuTPPFgOJ-UTION 

74. Unless oUienmse expressly provided for in tois Consent Decree, ttie dispute 

resolution procedures of this Sedion shall be the exdusive mechanism to resolve disputes 

arising under or wito resped to tois Consent Decree. However, the procedures set forth in this 

Section shall not apply to actions by ttie United States to enforce obligations of the Settling 

Defendants that have not been disputed In accordance wito tois Section. 

75. Any dispute which arises under or wito resped to this Consent Decree shall in 

toe first instance be toe subjed of infonnat negdiations between the parties to the dispute. The 

period for informal negotiations shall not exceed 20 days from toe time toe dispute arises, 

unless it is modified by written agreement of tfie parties to toe dispute. The dispute shall be 

considered to have ahsen wheri one parfy sends toe otoer parties a written Notice of Dispute. 

56-



F8b-10-B9 06:17pra From-DOJ/EES T-313 P.14/45 F-4B0 

DRAFT > FEBRUARY 10,1999 

76. a. In toe event toat the parties cannot resolve a dispute by informal 

negotiations under toe preceding Paragraph, then the position advanced by EPA shall be 

considered binding unless, within toirfy (30) days after toe condusion of toe Informal negotiation 

period. Settling Defendants invoke the fonnal dispute resolution procedures of tois Sedion by 

sending on toe United states a written Statement of Position on toe matter in dispute, induding, 

but not limited to. any fadual data, analysts or ofHnton supporting tfiat position and any 

supporting documentation relied upon by the Settiing Defenctante. The Statement of Position 

shall specify tne Senlino Defendante' position as to vuhether formal dispute resolution stioukl 

proceed under Paragraph 77 or Paragraph 78. 

b. Witoin toirfy (30) days after receipt of Settling Defendants'Statement of 

Position. EPA witl serve on Settling Defendants its Stetement of Position, induding. tiut not 

limited to. any faduat data, analysis, or opinion supporting that position and all supporting 

documentation relied upon by EPA. EPA's Statement of Position shall include a statement as 

to whether fonnal dispute resolution should proceed under Paragraph 77 or 78. Witoin twenfy 

(20) days after receipt of EPA's Statement of Position, Settling Defendants ntay submit a Reply. 

c. If toere is disagreement between EPA and toe Settiing Defendante as to 

whetoer dispute resolution should proceed under Paragraph 77 or 78. the parties to the dispute 

shall follow toe procedures set forth in the paragraph detemiined by EPA to be appltoable. 

However, If the SetUing Defendante ultimately appeal to toe Cown to resolve the dispute, the 

Court shall determine whtoh paragraph is applicable in accordance with toe standards of 

applicabilify set forth in Paragraphs 77 and 78. 

77. Formal dispute resolution for disputes pertaining to toe selection or adequacy of 

any response action and ali otoer disputes that are accorded review on the administrative 

record under applicable prindples of administrative law shall be conducted pursuant to the 
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procedures set forto in tois Paragraph. For purposes of tois Paragraph, the adequacy of any 

response action indudes, witoout limitation: (1) the adequacy or appropriateness of ptans, 

procedures to Implement plans, or any other items requiring approval by EPA under this 

Consent Decree; and (2) toe adequacy of toe performance of response actions taken pursuant 

to this Consent Decree. Notoing in tois Consent Decree snail be construed to altow any dispute 

by Settling Defendante regarding V\e validity of tfie fiAmi0SSA &E^6Ctett^ i800^ 

provisions. 

a. An administrative record of the dispute shall be maintained by EPA and 

shall contain att Statemente of Position, including supponing documentation, submitted 

pursuant to tois Sedion. Where appropriate, EPA may allow submission of supplemental 

Statemente of Position by the parties to the dispute. 

b. The Diredor of toe Superfond Division, EPA Region 5, will issue a final 

administrative decision resolving toe dispute based on toe administrative record descritied in 

Paragraph 77.a. This dedsjon shatt be binding upon toe SetUing Defendante, subjed onty to 

toe right to seek judidal review pursuant to Paragraph 77c and d. 

c. Any administrative dedsion made by EPA pursuant to Paragraph 77.b. 

shatt be reviawable by this Court, provided that a motton for judicial review of toe dedsion is 

filed by toe SetUing Defendante wito the Court and sensed pn all Parties witoin 10 days of 

receipt of EPA's dedsion. The motion shall indude a description of toe matter In dispute, toe 

efforts made by toe parties te resolve it, toe relief requested, and tfie schedule, if any, witoin 

which toe dispute must be resolved to ensure orderiy imptementation of this Consent Decree. 

The United States may file a response to Seftling Defendante' motion. 
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d. in proceedings on any dispute govemed by this Paragraph, Settling 

Defendants shall have toe burden of demonstrating toat toe dedsion of the Superfond Division 

Direaor is artiitrary and capridous or othenwise not in accordance wito law. Judidal review of 

EPA's dedsion shall be on the adminisfrative record compiled pursuant to Paragraph 77.a. 

78. Formal dispute resolution for disputes toat neitoer pertain to toe selection or 

adequacy of any response adion nor are ottienwise accorded review on toe administrative 

record under applicabte prindples of administrative law, shall be govemed by tois Paragraph. 

a. Following receipt of SetUing Defendante' Statement of Position submitted 

pursuant to Paragraph 76, the Dirador ofthe Superfond Division. EPA Region 5, will issue a 

final decision resolving toe dispute. The Superfond Division Diredor's dedsion shall be tiinding 

on toe SetUing Defendants unless, witoin 10 days of receipt of toe dedston, Uie SetUing 

Defendante file wito ttie Court and serve on toe parties a motion for judidal review of ttie 

dedsion setting forth toe matter in dispute, toe efforte made by the parties te resolve it, ttie 

relief requested, and toe schedule, if any, witoin which the dispute must be resolved to ensure 

orderiy implementation ofthe Consent Decree. The United States may file a response to 

Settling Defendante' motion. 

p. Notwitostanding Paragraph Q of Section I (Background) of tois Consent 

[Decree, judidal review of any dispute govemed by this Paragraph shall be govemed by 

applicable prindples of law. 

79. The invocation of formal dispute resolution procedures under tois Sedion shall 

not extend, postpone or affed in any way any obl'igatian of toe Settiing Defendante under this 

Consent Decree, not diredly in dispute, unless EPA agrees or the Court orders otoerwise. 

Stipulated penalties wito resped to toe disputed matter shall continue to accnje but payment 
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shall be steyed pending resolution of toe dispute as provided in Paragraph 89. Notwitostanding 

the stay of payment, stipulated penalties shall accrue from toe first day of noncompliance writh 

any applicable provision of tois Consent Decree. In the event toat toe SetUing Defendante do 

not prevail on toe disputed issue, stipulated penalties shall tie assessed and paid as provided in 

Section XXU (Stipulated Penalties). 

XXII. STIPULATED PENALTIES 

80. SetUing RA Defendants or Settling O&M Defendants, as the case may be. shall 

be liable for stipulated penalties in the amounte set forto in Paragraphs 81 .a and 82 to the 

United Stetes for their failure to comply wito toe requiremente of tois Consent Decree specified 

betow, unless excused under Sec:tion DCX (Force Majeure)- "Compliance" by Settling RA 

Defendante or SetUing O&M Defendante, as the case may be, shall include completion of the 

applicable activities under tois Consent Decree or any woric plan or otoer plan approved under 

tois Consent Decree klentified below in accordance wito ail applicable requiremente of law. tois 

(Donsent Decree, toe RA Woric Ptan and O&M Ptan, and any ptans or otfier documente 

approved by EPA pursuant to tois Consent Decree and witoin ttie specified time schedutes 

established by and approved under tois Consent Decree. 

81. a. The foltowing stiputated penatties shall accrue per violation per day for any 

noncompliance identified in Subparagraph b: 

penalfy per vjoj^Tipn per Pay period of NoncQmfilian.ce 

$ 1000 1st torough I4to day 

$ 2000 15to torough 30to day 

$ 4000 3lst day and beyond 

60 

http://NoncQmfilian.ce
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b. pompliancg Milestpn^-

1. Failure to adequately or timely complete toe following 

submissions/activities set forth In the RA Wori( Ptan shall subjed Settling RA Defendants to tfie 

stipulated penalties estatilished in Subparagraph a.: 

Submit to CPA sjaned aeoasa mreements jy,n<^i&iti^:iti^ifflfio& 
w r ^ i M H b fiwiwiiffhliaMfl^^ a" pfeperfy 
where access is needed by February IS; 1999. 

Complete alt F^ Woric tasks i ^ BJeihfflied as Major MNestenes by 
toe dates required In toe RA SetUing Defendants! (instruction 
Schedule iit^(||£id.as^tn Appendix H . 

Provkte sevenfy two (72) hours fiiaSiJMtlfifei^flg Bar notice te 
: Ceofdinatof ehangei hfield 

adivities 

/ ^ Failure to adequatefy or timely complete toe foltowing 

submissions/ adivities set forto in ttie O&M Plan and tois Consent Decree shall sut^ed Seftling 

O&M Defendante to the stipulated penatties established in Subparagraph a.: 

Initiate Q&M as provided in ttie O&M Ran adiedule. 
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Initiate quarteriy groundwater and drinking water monitoring 
consistent wito toe schedule in'toe O&M Plan. 

Comptete Q&M as provided in toe O&M Plan schedule. 

Payment of any Past Ftesponse Costs or Future Response Coste 
installment payment by the Cify as required by tois Consent 
Decree (except toat Decker shall nd be assessed any penalfy 
based on toe Cifys teilure to make any such installment 
payment)-
Payment of any Past Response Coste payment or Futore 
Response Costs Installment payment by Decker as required by 
tois Consent Decree (except that the Cify shall not be assessed 
any penalfy based on Decker's teilure to make any such 
payment). 
Implementation of the access and institutional controls by Decker 
on the Adjacent Parcels, as provided in Paragraph 31 of tois 
Consent Decree { ^ ^ ; ^ i ^ | ^ i 5 { i i Q | H | : m ^ s ^ ' ^^-' 

82. a. Ttie foltowing stiputated penalties shall accrue per violation per day for 

failure of SetUing RA Defendante or SetUing O&M Defendants to submit timely or adequate 

reporte or otoer written documents pursuant to the RA Wodc Plan and O&M Ptan, respectively, 

and tois Consent Decree and for any noncompliance klentified in Sutiparagraph b: 

pepqify ppr Vtoiation Per Pay PeriotI of Nftncompilancg 

$ 500 

$1,000 

$2,000 

lsttorough14today 

15to torough 30to day 

31st day and beyond 

b. Compliance Mjlgatones. 

(1). Failure to adequately or timely complete toe following 

submissions/activities set forth in the RA Woric Plan shall subjed SetUing RA Defendante to toe 

stipulated penalties established in Sutiparagraph a.: 
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Record access and deed restoctions on att property, exduding toe 
Adjacent Parcels, as described in toe ROD witoin ninefy (90) days of 
entry of tois Consent Decree. 

(2) Failure to adequately or timely complete toe following submissions/ 

activities set forto in the O&M Plan and uiis Consent Decree shali subjed SetUing O&M 

Defendante to the stipulated penalties established in Subparagraph a.: 

mm^mh.^B^ia&iiM.iffm:^mmnms^ 
Complete quarteriy groundwater and drinking water monitoring as 
providea in toe O&M Ptan schedule. 
Initiate annual groundwater monitoring'as provided in toe O&M Pian 
schedule. 

Complete annual groundwater monitoring as provtoed in toe O&M Plan 
schedule. 
Initiate five-year review groundwater monitering as provkied in toe O&M 
Plan schedule. 
Complete five-year review groundwater monitoring as provtoed in the 
O&M Ptan scheduta 

83. All penatties shall begin to accrue on toe day after the complete perfonnance is 

due or toe day a violation occurs, and shall continue to accrue torough the final day of toe 

conedion ofthe noncompliance or completion ofthe activify. However, stiputated penalties 

shall not accpje: (1) wito resped to a deficient submission under Sedion Xlll (EPA Approval of 

Plans and Otfier Submissions), during the period, if any. beginning on the 31st day after EPA's 

receipt of such submission until the date toat EPA notifies SetUing Defendante of any 

defidency; (2) wito resped to a decision by the Diredor of the Superfond Division, EPA Region 

5, under Paragraph 77-b or 78-a of Section XX (Dispute f̂ esolution). during the period, if any, 

beginning on toe 21 st day after tfie date that SetUing Defendante' reply te EPA's Statement of 

Position is received until ttie date toat toe Diredor issues a final dedsion regarding such 

dispute; or (3) wito resped to judidal review by this Court of any dispute uncfer Section XXI 
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(Dispute Resolution), during toe period, if any, beginning on toe 31 st day after toe Courrs 

receipt of the final submission regarding toe dispute until toe date toat toe Court issues a final 

dedsion regarding such dispute. Notoing herein shall prevent the simultaneous accrual of 

separate penalties for separate violations of tois Consent Decree. 

84. Following EPA's detennination toat Settling RA Defendante have failed to 

comply wito an f ^ requirement of tois Consent Decree, EPA may give SetUing RA Defendants 
i 

written notification of toe same and describe the noncompliarice. EPA may send toe SetUing 

RA Defendante a written demand for toe payment of toe penalties. However, penalties shall 

accrue as provided in toe preceding Paragraph regardless of whetoer EPA nas notified the 

Settling F2A Defendante of a vtolation. 

85. Foltowing EPA's determination toat Seftling O&M Defendante have tailed to 

comply wito an O&M requirement of this Consem Decree, EPA may give SetUing O&M 

Defendants written notification of toe same and describe the noncompliance. EPA may send 

toe Settiing O&M Defendants a written demand for toe payment of the penalties. However, 

penalties shall accrue as provided in Paragraph 83 regardless of whetoer EPA has notified toe 

Settling O&M Defendante of a violation. 

86. All penalties accruing under tois Sedion shall be due and payable to tfie United 

States witoin 30 days of toe Settling Defendante' receipt from EPA of a demand for payment of 

the penatties, unless SetUing Defendants invoke the Dispute Resotution procedures under 

Section DCXI (Dispute Resolution). All payments to toe United States under tois Section shatt ba 

pato by certified or cashier's check(s) made payabte to "EPA Hazardous Substances 

Superfond," shall be mailed to toe U.S. Environmental Protection Agency. Supertund 

Accounting, P.O. Box 70753, Chicago, Illinois 60673. shall indicate that toe paymem is for 

stipulated penalties, and shall referertce toe EPA Regton and S'lte/Spill ID ff 05-AN, toe DOJ 
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C^se Number 90-11 -2-1109, and the name and address of toe parfy making payment Copies 

of che<:k(8) pato pursuant to tois Section, and any accompanying transmittal letter(s}, shall be 

sent to uie United states as provided in Section XXVIll (Notices and Submissions), and to Uie 

addressees in Paragraph 63 of tois Consent Decree. 

87. The payment of penalties relating to toe RA Woric shall not alter in any way 

SetUing RA Defendants' obligation to complete the pertormance of the RA Woric required under 

tois Consent Decree. 

88. The paymem of penalties relating to toe O&M Work shall not alter in any way 

Settling O&M Defendants' obligation to comptete the perfonnance of toe O&M Woric required 

under tois Consent Decree. 

89. Penalties shall continue to accrue as provided in Paragraph 83 during any 

dispute resolution period, but need not be paid until the following: 

a. tf toe dispute is resolved by agreement or by a decision of EPA toat is not 

appealed to tois CDourt, accrued penalties detemiined to be owing shall tie paid to EPA witoin 15 

days ofthe agreement or toe receipt of EPA's dedston or order; 

b. If toe dispute is appealed to tois Court and toe United States prevails In 

whole or in part, SetUing Defendante shall pay all accnred penalties defennined by toe Court to 

be owed te EPA witoin 60 days of receipt of toe Courts decision or order, except as provided in 

Subparagraph c tielow; 

c. If toe Disbtot Court's decision is appealed by any Party, Settiing 

Defendante shall pay all accrued penalties cfetemfiined by toe Distiid (Dourt to tie owing to the 

United States into an interest-bearing escrow account witoin 60 days of receipt of toe Courrs 
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dedsion or order. Penalties shall be paid into tois account as toey continue te accrue, at least 

every 60 days. Witoin 15 days of receipt of the final appellate court dedsion. the escrow agent 

shall pay toe batance of toe account to EPA or to SetUing Defendante to the extent toat toey 

prevail. 

90. a. If Settiing Defendants tail te pay stipulated penalties when due, the 

United States may institute proceedings to collect toe penalties. 

b. Notoing in tois Consem Decree shall tie construed as prohibiting, altering, 

or in any way limiting toe abilify of toe United States te seek any otoer remedies or sanctions 

available by virtue of SetUing Defendante' vidation of tois Decree or of toe statutes and 

regulations upon which it is based, induding, but not limited to, penalties pursuant to Section 

122(1) of CERCLA. Provided, however, that ttie United States snail not seek dvil penatties 

pursuant to Sedion 122(1) of CERCLA for any violatton for whtoh a stiputated penalfy is 

provided herein, except in toe case of a willfol vtolation of toe Consent [Decree. 

91. Notivitostanding any otoer provision of this Sedjon, ttie United States may, in ite 

unreviewable discretion, waive any portion of stipulated penalties toat have accrued pur^ant to 

this Consent Decree. 

DCXItl. COVENANTS NOT TP ^UP BY PLAINTIFF 

92. In consideration of toe actions that witl be performed and ttie paymente toat will 

be made by toe SetUing O&M Defendants under toe terms of toe Consent Decree, and except 

as specifically provided in Paragraphs 93,94, and 100 of tois Section, toe United States 

c:ovenante not to sue or to take administrative adion against Settiing O&M Defendante pursuant 

to Sections 106 and 107(a) of CERCLA and Section 7003 of RCf^ relating to toe Site. Except 

wito resped to future îabilify of tfie Seftling O&M Defendante, these covenante not to sue shall 
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take effed upon receipt by EPA of ttie initial paymente required bylParagraph 65 of Secrtion 

DCVlll (Reimbursement of Response Coste). Wito resped to futorelliabitify of the Settling O&M 

Defendants, these covenante not to sue shall take effed upon Certification of Completion of 

O&M Woric by EPA pursuant to Paragraph 59.b of Sedion XVI (Certification of Completion). 

These covenante not to sue are conditioned upon tfie satisfadory pertormance by SetUing O&M 

Defendants of toeir obligations under tois Consent Decree, induding but not limited to, 

reimbursement of Response Costs pursuant to Section XVIII (Reimbursement of Response 

Costs). These cxivenants not te sue extend only te toe Settling O&M Defendante and do not 

extend to any otoer person, except ttiat these covenante not to sue (and reservations of rights 

toerete) shall also apply to Settling O&M Defendante' officers, public offidals, diredors, and 

employees, successors, and assigns, but only to toe extent toat the alleged liabilify of toe 

officer, diredor, employee, successor or assign is based on ite status and in ite capadty as an 

officer, director, employee, successor, or assign of the SetUing O&M Defendant, and not to toe 

extern toat toe alleged liabilify arose independentiy ofthe alleged liability of toe SetUing O&M 

Defendant. 

93. Unitecj States' Prg-cgrttficaliPn Resgrygtipns. Notivitostanding any otoer 

provision of tois Consent Decree, toe United States resen/es, and tois Consent Decree is 

without prejudice to, Uie right to institute proceedings in tois action or in a new adion, or to 

issue an administrative order seeking to compel SetUing O&M Defendante to perfonn forther 

response actions relating to toe Site, or to reimburse toe United States for additional coste of 

response, if, prior to Certification of Completion of toe o&M Work: 

(1) conditions at toe Site, previously unknown to EPA, are discovered, 
or 

(2) information, previously unknown to EPA, is received, in whole or 
in part. 
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and toese previously unknown conditions or information togetoerw'ith any ouier relevant 

information indicates that the Operati'on and Maintenance is not protective of human health or 

the environment. 

94. United States' Post-certification Res f̂yjttJQns. NotiAritostanding any other 

provision of to'is Consent IDecree, toe United States reserves, and tois Consent Decree is 

without prejudice to, toe right to institute proceedings in this adion or in a new action, or to 

issue an administrative order seeking to compel SetUing O&M Defendante to pertorm forther 

response actions relating to toe Site or to reimburse the United States for additional costs of 

response If, subsequent to Certification of Completion of toe O&M Wbric: 

(1) conditions at the Site, previously unknovim to EPA. are discxivered, 
or 

(2) information, previously unknown to EPA, is received, in whole or 
in part, 

and these previousfy unknown conditions or tois information together wito otoer relevant 

infonnation indicate toat toe Operation and Maintenance is not protective of human health or 

the environment 

95. For purposes of Paragraph 93, the infonnation and the conditions known to EPA 

shall indude only toat information and toose conditions known te EPA as of toe date of todging 

of tois Consent Decree and set forth in toe Record of Decision for toe Site or in the i S B ^ EPA 

files regarding the Site- For purposes of Paragraph 94. toe information and toe conditions 

known to EPA shall indude onfy toat infonnation and toose conditions known to EPA as of toe 

date of Certification of Completion of toe O&M Woric and set forth in toe Ftecord of Dedston, 

the or in the ^ i £ ^ EPA fifes regarding the Site, or in any infonnation received by EPA pursuant 
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to toe requiremente of tois Consent Decree prior to Certification of Completion of toe O&M 

Woric. 

96. In consideration of the actions that witl be performed by toe SetUing f ^ 

Defendante under toe terms of the Consent Decree, and except as spedfically provided in 

Paragraphs 97,98, and 100 of tois Sedion, toe United States covenante not to sue or to take 

administrative action against Settiing f ^ Defendante pursuant to Sections 106 and 107(a) of 

CERCLA and Sedion 7003 of RCRA relating to toe Site. Except wito resped to fi4ture liabilify 

of the SetUing RA Defendante. toese covenante not to sue shall take effed upon entty of tois 

Consent Decree With resped to futore liabilify, toese covenante not to sue shall take effed 

upon Certification of Completion of toe RA Woric by EPA pursuant to Paragraph 58.b of Section 

DCVI (Certificafion of Completion). These covenante not to sue are condittoned upon toe 

satisfadory pertormance by SetUing RA Defendante of their obligations under tois Consent 

Decree. These covenante not to sue extend only te the Senling RA Defendante and do not 

extend to any otoer personr;:ii^i(j^pt^itfFhese covenante not to sue (and reservations of righte 

toereto) shall also apply to SetUing RA Defendante' officers, diredors, and employees, 

successors, and assigns, but only to toe extent toat Uie alleged liabilify of tfie officer, diredor. 

employee, successor or assign is based on ite statos and in ite capacify as an officer, director, 

employee, successor, or assign of toe Settiing RA Defendant, and not to the extent toat toe 

alleged liabilify arose independentiy of toe alleged liabilify of toe Seftling RA Defendant 

97. United State^' Pre-cenJfie^tjQn Resefvatjops. Notwitostanding any other 

provision of tois CDonsent Decree, toe United States reserves, and tois Consent Decree is 

witoout prejudice to, toe right to institute proceedings in this adion or in a new action, or to 

issue an adminisfrative order seeking to compel Settling RA Defendants to pertorm forther 
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response adions relating to toe Site, or to reimburse the United States far additional coste of 

response, if, prior to Certification of Completion ofthe Remecfiat Adion: 

(1) conditions at the Site, previously unknown to EPA, are discovered, 
or 
(2) information, previously unknown to EPA, is received, in whole or 
in part, 

* 

and ttiese previousfy unknown conditions or infonnation togettier wito any otoer relevant 

infonnation indicates toat toe Remedial Action is not protedive of human healto or the 

environment. 

98. United Stqtes' Post-c^nifigatlfln Rg??fVgt}pns Notwitostanding any other 

provision of tois Consent Decree, toe United States reserves, and tois Consent Decree is 

without prejudice to. toe right to institute proceedings in this action or in a new adion, or to 

issue an administrative order seeking to compel Seftling RA Defendante to perform further 

response actions relating to the Site, or to reimburse toe United States for additional coste of 

response, if, subsequent to Certification of Completion of the Remedial Action: 

(1) conditions at toe Site, prevtously unknown to EPA. are discovered, 
or 

(2) information, previousfy unknown to EPA, is received, in whole or 
in pan. 

and toese previously unknown conditions or tois information togetoer vAto otoer relevant 

information indtoate toat toe Remedial Action is not protedive of human healto or toe 

environment 

99. For purposes of Paragraph 97, the information and toe conditions known to EPA 

shall indude only toat infonnation and toose conditions known to EPA as or toe date of lodging 

of this consent Decree and set forto in the Record of Dedston for ttie Site and the ̂ SĴ St EPA 
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files regarding the Site. For purposes of Paragraph 98, the information and toe conditions 

known to EPA shall indude only toat infonnation and those conditions known to EPA as of the 

date of Certification of Completton of ttie RA Woric and set forth in ttie Record of Dedsion. ttie 

pgtHjt: EPA files regarding toe Site, or in any information received by EPA pursuam to the 

requirements of tois consent Decree prior to COrtification of completion of the RA Work. 

ICX). General resen/atiofis of rights. The covenante not to sue set forto above do not 

pertain to any matters other toan those expressfy spedfied in Paragraphs 92 and 96. The 

United Stetes reserves, and tois Consent Decree is unUiout prejudice te, all righte against 

SetUing Defendante wito respect to all ottier maners. induding but not limited to, toe following: 

a. daims based on a taiture by SetUing Defendante te meet a requirement of 

tois consent Decree; . 

b. liabitity arising from toe past, present, or future disposal, release, or toreat 

of release of Waste Materials outeide of toe Site; 

c. liabilify for foture disposal of Waste Material at Uie Site, otfier toan as 

provtoed in the ROD, toe Woric. or otoenwjse authorized by EPA; 

d. liabilify for damages for injury to, destrudion of, or loss of natoral 

resources, and for toe coste of any natural resource damage assessmente; 

e. criminal liabilify; 

f. liabilify for violations of federal or state law which occur during or after 

implementation of Uie Remedial Adion; and 
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g. liabilify for implementation of toe contingent remedy for groundwater 

veatment provided for in the ROD. 

101. Work TaKegv^r- in toe event EPA determines toat Settling Defendante have 

ceased implementation of any portion of toe Woric. are seriously or repeatedly defidem or late 

in toeir performance of the Wodc, or are implementing toe Woric in a manner which may cause 

an endangerment to human healto or toe environment. EPA may assume the performance of 

all or any portions of the Work as EPA determines necessary. SetUing Defendante may invoke 

toe procedures set forth in Section DCXI (Dispute Resolution). Paragraph 74. te dispute EPA's 

determination that takeover of toe Wbric is wananted under this Paragraph. COste incuned by 

the United States not inconsistent wito toe NCP in pertorming the Woric pursuant to tois 

Paragraph shall tie reimbursed to EPA by toe respective Settling Defendants witoin 30 days of 

receipt of a demand for payment by EPA. 

102. Notwithstanding any ottier proviston of this consent Decree, toe United Stetes 

reteins all autoorify and reserves alt rights to take any and al 

taw. 

Dcxiv. CQvprj ANTS gY SEHIINQ PI 

response adions autoorized by 

EFENPANT? 

103. CQvenap; f4(A to Sue. Subjed to toe resen^ati'ons in Paragraph 104, Settling 

Defendante hereby covenant not to sue and agree not to assert any daims or causes of adion 

against toe United States wito respect to ttie Site, and Past and Futore Response Coste as 

defined herein, or this consent Decree, induding, but not limitisd to: 

a. any dired or indired daim for reimbursement from toe Hazardous 

Substance Superfond (established pursuant to the Intemal Revenue COde, 26 U.S.C. § 9507) 

torough CERCLA Sections 106(b)(2), 107,111,112,113 or any otoer provision of taw, 
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b. any dalms against the United States, induding any department, agency 

or instrumentalify of the United States, under CERCLA Sections 107 or 113 related to toe Site; 

c. any daims arising out of response activities at ttie Site, Induding daims 

based on EPA's selection of response adions. oversight of response activities or approval of 

plans for such activities; or 

d. any daims for <:o8ts, fees or expenses inc:urred in tois ac:tion, induding daims 

under 28 U.S.C. § 2412 (Equal Access te Justice Ad), as amended-

104. The SetUing Defendante resenre, and tois Consent Decree is witoout prejudice 

to, daims against the United States, subject to toe provisions of Chapter 171 of Title 28 of toe 

United Stetes COde, for money damages for injury or toss of property or personal injury or 

death caused by the negligent or wrongfol act or omission of any employee of the United States 

whito acting witoin toe scope of his oftice or employment under drcumstances where the United 

States, if a private person, wodd be liable to the daimant in accordance with toe law of toe 

place where toe ad or omission occurred. However, any such daim shall not indude a daim 

for any damages caused, in whde or in part, by toe act or omisston of any person, induding 

any contractor, who is not a federal employee as toat term is defined in 28 U.S.C. § 2671; nor 

shall any sudi daim indude a daim based on EPA's seledion of response adions, or toe 

oversight or approval ofthe SetUing Defendants' plans or adivities. The foregoing applies onfy 

to daims whidi are brought pursuant to any statiite otoer toan CERCLA and for which toe 

waiver of sovereign immunify is found in a staUJte other toan CERCLA; 

105. Notoing in this consent Decree shali be deemed to constitute preautoorization 

of a ĉ a'im witoin toe meaning of Sedton 111 of CERCIA, 42 U.S.C. § 9611, or 40 C.F.R. 

§ 300.700(d)-
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106. Settling Defencij^s agrBeMdi»ii)is§^'^!Q3uai^arfy C^vnpl^nts, 

QPMntsrpNiin? and Cr^e&7@Ws:1il6dl«»^<l9F not to sue each 

otoer and agree to waive allfdaims and causes of adion against each ottier (except for daims 

to enforce obligations under tois Consem Decree), for jd^Matters Addressed herein relating to 

toe Site.irinduding dismissal ef toe Thifd'Party COmpiainte. Counterdaims and Cfosa-Claima 

filed herein far eontobutien. and JSiilUing S l^B^^ iur ther agree to waive all daims and 

causes of action for Matters Addressed herein relating to toe Site against toe following persons: 

a. any person (i) whose liabilify to SetUing Defendante wito respect to the Site 

is based solely on CERCLA § 107(a)(3) or (4), (it) who arranged for the disposal, treatment, or 

transport for disposal or treatment, or accepted for ttansport for disposal or treatment, of only 

Munidpai Solto Waste or Sewage Sludge owned by such person, and (iii) who is a Small 

Business, a Smalt Non-profit Organization, or the Owner, Operator, or Lessee of Residential 

Property; and 

b. any person (i) whose liabilify to Senling Defendante with resped to the Site 

is based solely on CERCLA § 107(a)(3) or (4), and (ii) who arranged for toe disposal, treatment, 

or transport for disposal or treattnent or accefAed for transport for disposal or treatmem, of 55 

gallons or less of liquto materials containing hazardous substances, or 100 pounds or less of 

solid materials containing hazardous substances, except where EPA has determined toat such 

material comributed or coukl contribute significantfy to toe coste of response at toe Site. 

xxv. EFFECT OF gFTTI-EMENT; ccDNTRjpuTIQN PROTECTION 

107. Notoing in tois consent [Decree shall be constnied to create any righte in, or 

gram any cause of action to. any person not a Parfy te tois Consent Decree. The preceding 

sentence shall not be construed to waive or nullify any righte tttat any person not a signatory to 
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tois decree may have under applicable law. Each of toe Parties expressly reserves any and all 

righte (including, but not limited to, any right to contotiution). defenses, daims, demands, and 

causes of action which each Parfy may have with resped to any matter, transaction, or 

occurrence retating in any way to toe Site against any person not a Parfy hereto, except as 

provided in Paragraph 106. 

108. The Parties agree, and by entering tois COnsent Decree tois COurt finds, toat 

the Settling Defendante are entitied, as of toe effective date of tois COnsem Decree, to 

protection from contribution actions or daims as provided by CERCLA Sedion 113(f)(2). 42 

U.S.C. § g6l3(f)(2) for Matters /Addressed in tois Consent Decree. This contribution protection 

shall also apply to toe Senling Defendante' officers, public offidals, directors, and employees, 

successors, and ass^ns, but onfy te toe extent toat any alleged liabilify of toe officer, diredor, 

employee, successor or assign is based on ite states and in its capacify as an offiĉ er, diredor, 

employee, successor, or assign of toe Settling Defendant, and not to toe extent toat any alleged 

liabilify arose independentiy of toe alleged liabilify of toe Settling Defendant. 

109. The SetUing Defendante agree tfiat wito resped to any suit or daim for 

contoPution brought by toem for matters related to this Consent Decree QSÎ ŜSsiR 

tfiey will notify toe United States in writing no later toan forty-five (45) days prior to tiie initiation 

of such suit or daim. 

110. The SetUing Defendante also agree toat wito resped to any suit or daim for 

contobution brought against them for maners related to tois consent Decree toey will notify in 

writing the United States within fifteen (IS) days of service of the complaint on them- In 

addition, Senling Defendants snali notify the United States witoin fifteen (15) days of service or 
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receipt of any Motion for Summary Judgment and within fifteen (15) days of receipt of any order 

from a court setting a i:ase for Wal 

111. {a) In any subsequem administrative or judidal proceeding initiated by toe 

United States for injundive reltof, recovery of response coste, or otoer appropriate relief relating 

to the Site. Settling Defendante shall not assert and may not maintain, any defense or daim 

based upon toe prindples of waiver, res jugieata. collateral estoppel, issue predusion, daim-

sptitting, or other defenses based upon any contention that the daims raised by toe United 

Stetes in toe subsequem proceeding were or should have been brought in ttie instant case; 

provided, however, that notoing in tois Paragraph atfecte tfie enforceability of toe covenante not 

to sue set forth in Sedion DCXilt (COvenante Not to Sue by Plaintifi). 

<ti) In any subsequent aiilfDilUSkafiYJlfiCjudidat proceeding initiated by any SetUing 

Defendante for injunctive relief, recovery of response coste. or other appropriate relief relating 

to the Site, toe SetUing Defendante shall not assert, and may not maintain, any defense or 

daim based upon the prindples of waiver, resjudicate. collateral estoppel, issue predusion, 

daim-splitting, or otoer defenses based upon any contention toat the defenses or daims raised 

by toe SetUing Defendante in toe sutisequent proceeding were or shouto have been brought in 

the instant case; provided, however, toat notoing in tois Paragraph atfecte toe enforceabilify of 

toe covenants not to sue set forth in fe^faflrapR^iOi^gcdion DCXIV (COvenante by Settiing 

IQefendante). 

XXVI. ACCESS TQ INFORMATION 

112. Settiing Defendante shall provide to EPA, upon request, copies of alt documente 

and information witoin their possession or control or toat of their contradors or agente relating 

to activities at toe Site or to toe implementation of tois COnsent Decree, induding, but not 
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limited to. sampling, analysis, chain of custody records, manifeste. toidcing logs, receipte, 

reports, sample traffic routing, conespondence. or other documente or information related to 

toe Woric. Settling Defendants shall also make available to EPA. upon request to ttie'^fi^ ^^Jt̂ ^y^-^ ' 

klentified in Sedion DCDCVIII (Notices and Submissions), for purposes of investigation, 

infonnation gathering, or testimony, their employees, agente, or representatives vwto knowledge 

of relevant tads conceming the pertormance of the Woric. 

113. a. Settling Defendante may assert business confidentialify dalms covering 

part or all of toe documente or information submitted to Ptaintiff under tois Consent Decree to 

toe extern penmitted by and in accordance wito Sedion 104(e)(7) of CERCl-A, 42 U S.C. 

§ 9604(e)(7), and 40 C.F.R. § 2-203(b)- Documente or infonnation detemiined to be 

confidential by EPA will be afforded toe protection spedfied in 40 C.F.R. Part 2, Subpart B. if 

no daim of confidentialify accompanies doc:umente or information when they are sutimitted ta 

EPA or if EPA has notified Settiing Defendante toat toe documems or infonnatian are not 

confidential under toe standards of Section 104(e)(7) of CERCLA toe public may be given 

access to such documente or information witoout fortoer nottoe to SetUing Defendante. 

b- The SetUing Defendante may assert that certain documente. records and 

otoer information are privileged under toe attomey-dient privilege or any other privilege 

recognized by federal taw- If toe Settling Defendante assert such a privilege in lieu of providing 

documente. they shall provide toe Plaintiff wito toe foltowing: (1) toe titie of toe document, 

record, or infonnation: (2) toe date of the document, record, or infonnation; (3) the name and 

titie of the autoor of toe document, record, or infomiati'on; (4) toe name and tide of each 

addressee and redpient; (5) a description of the contente of the document record, or 

information: and (6) toe privilege asserted by Settling Defendante- However,.no documente. 
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reporte or other infonmation created or generated pursuant to toe requiremente of the COnsem 

IDecree shatt be witoheid on toe grounds toat they are privileged. 

114. No daim of confidentialify shait be made wito resped to any data, including, but 

not limited to, att sampling, analytical, monitoring, hydrogeotogic. sdentific, cihemicat. or 

engineering data, or any other infonnation evidendng environmental conditions at or around toe 

Site. 

DOCVli- RETENTION QFREQPPPS 

115. a- Until 10 years after the Senling RA Defendante' receipt of EPA's 

notification pursuant to Paragraph 58.b of Section DCVl (COrtification of Comptetion). each 

Settling RA Defendant shall preserve and retain all records and documente now in ite 

possession or contitil or which come into ite possession or control toat relate in any manner to 

the perfonnance of toe Work or liabilify of any person for response actions conducited and to be 

conducted at toe Site, regardless of any corporate retention policy to the contrary. Until 10 

years after toe Settling RA Defendants' receipt of EPA's notification pursuant to Paragraph 58.b 

of Sedion DCVI (Certification of Completion). Settling RA Defendante shall also instrod their 

contractors and agente to preserve all documente, records, and information of whatever kind, 

natore or description relating to toe performance ofthe Woric 

b. Until 10 years after toe Settling O&M Defendante' receipt of EPA's 

notification pursuant to Paragraph 59.b of Section XVI (Certification of Comi^etion), each 

SetUing O&M Defendant shall preserve and retain all records and documente now in ite 

possession or conttol or which come into ite possession or confrol that relate in any manner to 

toe pertormance of tha Woric or liabilify of any person for response actions conducted and to be 

conducted at toe Site, regardless of any corporate retention policy to toe contrary. Until 10 
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years after the Settling O&M Defendante' receipt of EPA's notification pursuant to 

Paragraph 59.b of Section DCVI (Certification of Completion). Settiing CD&M Defendante shall 

also instruct toeir contradors and agente to preserve alt documente. records, and information of 

whatever kind, nature or description relating to the performance of the Work. 

116. At ttie condusion of tois document retention period. Settling Defendante shall 

notify the United States at least 90 days prior to toe desttuction of any such records or 

documente. and. upon request by toe United States. Settling Defendante shall deliver any such 

records or documente to EPA. The Settling Defendante may assert that certain documente, 

records and ouier information are privileged under the attomey-dient privilege or any other 

privilege recognized by federal law. If the SetUing Defendante assert such a privilege, toey 

shall provkte toe Plaintifte with the following: (1) toe tiUe of toe document, record, or 

information; (2) toe date of toe document, record, or infomiation; (3) toe name and titie of toe 

author of toe document, record, or information; (4) toe name and bUe of each addressee and 

redpient; (5) a description of toe subjed of toe document, reconl, or information; and (6) the 

privilege asserted by SetUing Defendante. However, no documente, reporte or otoer 

information created or generated pursuant to the requiremente of toe consent Decree shall tte 

witoheid on toe grounds toat toey are privileged. 

117. Each Settling Defendant hereby certifies individually toat to toe tiest of ite 

knowledge and belief, after toorough inquiry, it has not altered, mutilated, discarded, destroyed 

or ottienivise disposed of any records, documente or other information relating to ite potential 

liabilify regarding the Site sinc« notification of potential liabilify by toe United States or toe State 

or tiie filing of suit against it regarding ttie Site and toat it has folly complied with any and all 

EPA requeste for information pursuant te Section 104(e) and 122(e) of CERCLA, 42 U.S.C. 

9604(6} and 9622(e). and Section 3007 of RCRA, 42 U.S.C, 6927. 
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, XXVIll. NOTICES AND SUBMISSIONS 

118. Whenever, under toe terms of tois Consent Decree, written notice is required to 

be given or a report or ottier document is required to be sent by one Party to another, it shall be 

directed to toe individuals at toe addresses specified below, unless those individuals or toeir 

successors give notice of a change to toe otoer Parties in writing. All notices and submissions 

Shall be considered effedive upon receipt, unless otoenvise provided. Written notice as 

spedfied herein shall constitute complete satistaction of any written notice requirement of toe 

consent Decree wito resped to the United States, EPA, and toe SetUing Defendante. 

respectively. 

As ^o ffie United States: Chief, Environmentel Enforcement Section: 
Environment and Natoral Resources Division 
U.S. Department of Justice 
P.O. Box 7611 I 
Washington, DC. 20044-7611 ' 
Re: DJ# 90-11-2-1109 

and 

Diredor. Supertund Division 
Unltisd States Environmental Protection Agency 
Region 5 
77 West Jackson Boufevard 
Chicago, Illinois 60604 

As to EPA 

As to the Settiing RA Defendante: 

As to tfie Settling CD&M Defendante: 

Jon Peterson 
EPA Projed coordinator 
United States Environmental Protedion Agency 
Regton 5 
77 West Jadcson Boulevard 
Chicago, Illinois 60604 

[Name] 
SetUing Defendante' Projed Cqordinater 
[Address] p - ^ - - ^ - ^ ^ ^ ^ ^ - * - ^ -
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Mr. Marie D. Baker, P.E. 
Senior Engineer 
SEC^R International incorporated 
2205 joify Road 
Suite A 
Okemos, Ml 48864-3983 
Phone: 517/349-9499 
Fax: 517/349-6863 

and 

Mr. Leroy Schmidt 
Director of Public Worics, Cify Engineer 
Cify of Albion 
112 West Cass Street 
Albion, Ml 49224 
Phone: 517/629-5535 

Fax: 517/629-2238 

with copies to: 

Mr- Charies M. Denton 
Vamum, f^dctering, Schmtot & Howlett, L.L.P. 
Bridgewater Place 
P.O. Box 352 
Grand Rapids. Ml 49501^352 
Phone: 616/336^6538 
Fax: 616/336-7000 
and 

Mr. Philip Mdlanen 
Button, Moilanen. Klaasen & Swan, P.C. 
402 S. Brown SbBet 
Jadcson, Mt 49203-1426 
Phone: 517/788-8500 
Fax: 517/788-8507 

Doax. EFFCTV^PATg 

119. The effedive date of tois Consent Decree shaii be toe date upon which tois 

Consent Dec»-ee is entered by the Court except as otfienivise provided herein. 
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XXX. RETENTION OF JURISPICTtON 

120. This Court retains jurisdiction over boto the subjed matter of tois Consent 

Decree and toe Settling Defendante for toe duration of toe performance of toe tenns and 

provisions of tois COnsent Decree for toe purpose of enabling any of toe Parties to apply to the 

Court at any time for such fortoer order, diredion, and relief as may be necessary or 

appropriate for the construction or modificatton of tois consent Decree, or to effectuate or 

enforce compliance wito ite tenms, or to resolve disputes in accordance wito Section DCXI 

(Dispute Resolution) hereof. 

DCXXl. APPENDICES 

121. The following appendices are attached to and incorporated into tois Consent 

Decree: 

"Appendix A" is ttie RA Woric Ptan. I 

"Appendix B" is toe Q&M Ptan. 

"Appendix C is toe Legal Description of toe Adjacent Parcels. 

'Appendix D" is the ROD. 

"Appendix E" is the Remedial Design 

'Appendix F' is toe description and/or map of the Site 

"Appendix G" is toe Draft Easement. 

"Appendix H' is toe EPA-approved RA COnstiuction Schedule. 
I 

XXXIl. COMMUNITY RELATIONS 

122. SetUing Defendants shall propose to EPA toeir partidpation in toe communify 

relations plan to be developed by EPA. EPA will determine toe appropriate role for toe Settiing 

Defendants under toe Plan. SetUing Defendante shall also cooperate wito EPA in provkfing 

information regarding toe Woric to toe public As requested by EPA, Settling Defendante shall 
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participate in the preparation of such information for dissemination to toe putHic and in public 

meetings which may be heto or sponsored by EPA to explain adivities at or relating to the Site. 

XXXIII. MOp|F|CATlON 

123. Schedules spedfied in tois Consent Decree for comptetion of toe Woric may be 

modified by agreement of EPA and toe Settling Defendante. All such modifications shall be 

made in writing. 

124. a. Except as provkied in Paragraph 13 ("Modification of the RA Woric Plan 

or related Woric Plans"), no material modifications shall be made to toe RA Woric Plan writhout 

written notification to and written approval of toe United States, Settling RA Defendante, and toe 

Court. Prior to provtoing ite approval te any modification, toe United Stetes will provicfe the 

S9ttliri8i%M.Ps!feniJaDt& vnttuiPA^^ s n t e fl;wJliBfiliBu.QftMIDefeinidfl^^ 

wito a reasonable opportunify to review and comment on the proposed mcxjification. 

Modifications te the RA Wodc Plan that do not rnaterially alter that ctocument may be made tiy 

written agreement between EPA mi«Lflii:^^tliQS^SA^.Qef§indantS, a^inctfi6k1p^Jgtl(ini.^Q&{yi 

befandsTrits arid after providing toe State ahd OettliriB 'DftMiJasfendanta wito a reasonable 

opportonify to review and commem on the proposed modification, and ttie SetUing RA 

Defendants. 

b. Except as provided in Paragraph 20 CModification of toe O&M Ptan or 

Related Plans"), no material modifications shali be made to toe O&M Plan witoout written 

notification to and written approval of ttie United States and SetUing CD&M Defendante or by 

Order of the COurt. Prior to providing ite approval to any modification, toe United States will 

provide toe State wito a reasonabte opportonify to review and comment on toe proposed 

modification. Modifications to toe O&M Plan toat do not materially alter ttiat document may be 
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made by written agreement betiween EPA, after providing toe State wito a reasonable 

opportunify to review and comment on toe proposed modification, and toe Settling O&M 

Defendants-

125. Notoing in tois Consent Decree shall be deemed to alter the Court's power to 

enforce, supenfise or approve modifications to tois COnsent Decree. 

XXXIV. LODGING AND OPPORTUNITY FOR PUBUC COMMENT 

126. This consent Decree shall be todged wito toe Court for a period of not less 

toan toirfy (30) days for public notice and comment in accordance wito Section 122(d)(2) of 

CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50-7. The United States resen/es ttie right 

to witodraw or withhoto ite consent if toe commente regarding toe Consent Decree disdose 

facte or cxinsiderations which indtoate Uiat toe Consent Decree is inappropriate, improper, or 

inadequate- SetUing Defendante consem to the entty of tois COnsent Decree witoout forther 

notice. 

127. If for any reason toe COurt should dedine to approve this COnsent Decree in 

toe form presented, tois agreemem is voMable at the sde discretion of any Party and toe tenns 

of the agreement may not be used as evidence in any litigation tietween toe Parties. 

XXXV. SIGNATORIES/SERVICE 

128. Each undersigned representative of a SetUing Defendant to tois Consem 

[Decree and toe Assistant Attomey General for toe Environment and Natural Resources Division 

of toe Departtnent of Justice certifies toat he or she is folly autoorized to enter into the terms 

and ccyiditions of this Consent Decree and to execute and legally bind such Parfy to tois 

document. 
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129. Each Settling Defendant hereby agrees not to oppose entiy of tois Consent 

Decree by tois Court or to challenge any provision of tois Consent Decree unless toe United 

States has notified toe Settling Defendante in writing toat it no longer supports entry of toe 

consent Decree. 

130. Each Settling Defendant shall identify, on the attached signature page, the 

name, address and telephone number of an agent who is authorized to accept senrice of 

process by mail on behalf of toat Parfy wito resped to alt matters arising uncfer or relating to 

tois Consem Decree. Settling Defendante hereby agree te accept sen/ice in toat manner and to 

waive the formal service requiremente set forth in Rufe 4 ofthe Federal Rules of Civil 

Procedure and any applicable local roles of tois COurt. induding. but not limited to. service of a 

summons. 

XXXVl, FINAU JUDGMENT 

131. Upon approval and entry of tois COnsent Decree by toe COurt, tois Consent 

Decree shall constitute a final judgment between and among the United States and toe SetUing 

Defendante- The COurt finds toat toere is no just reason for delay and toerefore enters tois 

Consent Decree as a final judgment under Fed. R. Civ. P. 54. 

SO ORDERED, ADJUDGED AND DECREED T H I S _ DAY OF , 1999. 

United States Distod Judge 
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THE UNDERSIGNED PARTY enters into tois COnsent [Decree in toe matter of Upjteq States v 
C\̂ y Of Aipion Michjgan et al. Case No l:97-CV-1037 (W.D. Midi), relating to ttie Albion-
Sheridan Township Landfill Superfond Site. 

FOR THE UNITED STATES OF AMERICA: 

Date Lois J. Schiffer 
Assistant Attomey General 
Environment and Natural Resources Division 
U.S. [Department of Justice 
Washington, D.C. 20&30 

Date France J. Biros 
Ehvironmemat Enforcement Sedion 
Environmem and Natural Resources Division 
U.S. [Department of Justice 
P.O. 60x7611 
Washington, DC. 20530-7611 

Date W. Francesca Ferguson 
Assistant United States Attorney 
Westem Disto'd of Michigan 
US. [Departmem of Justice 
P.O. Box 208 
Grand Rapkls. Michigan 49501-25110 
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THE UNDERSIGNED PARTY enters into tois Consent Decree in toe matter of United States v 
Citv of Albpn. tJ\\dln\qan et at.. COse No. 1:97-CV-lQ37 (W.D. Midi), relating to toe Albton-
Sheridan Township Landfill Superfond Site-

FOR THE UNITED STATES 

ENVIRONMENTAL PROTECTION AGENCY: 

Date Baqin rt I Hindi- IAJ^-ZA^:^^ ^ . 
Artino Rppional AdministraterrRegton-S— i&t. -**^^ ^^ 
U.S. Environmental Protection Agency SLA^^XV—V 
77 West Jackson Boulevard rv_~0 s 
Chicago, Illinois 60604 SBX^A-^ 

Date Connie Puchalski 
Assistant Regional counsel 
U.S. Environmental Protedton Agency 
Region 5 
77 West Jackson Boulevard 
Chicago, llfinois 60604 
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THE UNDERSIGNED PARTY enters into this COnsent Decree in toe matter of United States v. 
Cify of Albion Michtaan et al Case No. 1:97-CV-1037 (W.D. Mtoh). relating to toe Albion-
Sheridan Township Landfill Superfond Site. 

[Date 

FOR 

Signature: 

, COMPANY. INC. 

Name (prirt): 
TiUe: 
Address: 

Agent Autoorized to Accept Service on Behalf of Above-signed Party: 

Name (print): 
Titie: 
Address: 

Ph. Number 
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